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Decision  on  Proposed  Amendments 
to  Marketing  Agreements  and  to 
Orders 


7CFR 

part 

Marketing 

area 

Docket  No. 

1033 

Greater  Cincinnati 

.  AO-166-A40. 
AO-166- A40RO2. 
AO-166  A40-RO3. 

1034 

Miami  Valley,  Ohio _ 

...  AO-175-A20. 

AO-175-A20-RO2. 
AO  175-A20-RO3. 

1035 

Columbus,  Ohio . 

...  AO-176-A26. 

A0-176-A26-R02. 
AO-176- A26-R03. 

1041 

Northwestern  Ohio 

.  AO  72  A30. 

AO-72  A36  R02. 
AO-72-A30-RO3. 

1005 

Tri-State _ 

AO-177-A35. 
AO-177- A35-R02. 
AO-177- A35-R03. 

A  public  hearing  was  held  upon  pro¬ 
posed  amendments  to  the  marketing 
agreements  and  the  orders  regulating 
the  handling  of  milk  in  the  Greater 
Cincinnati;  Miami  Valley,  Ohio;  Colum¬ 
bus,  Ohio;  Northwestern  Ohio;  and 
Tri-State  marketing  areas.  The  hearing 
was  held  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  <7  U.S.C.  601 
et  seq.),  and  the  applicable  rules  of 
practice  (7  CFR  Part  900  ),  at  Columbus, 
Ohio,  on  June  2-6  and  10-13  and 
July  8-10,  1969,  pursuant  to  notice  there¬ 
of  issued  on  May  13,  1969  (34  F.R.  7811) . 

This  hearing  was  reopened  on  three 
occasions:  December  18,  1969,  at  Colum¬ 
bus,  Ohio,  pursuant  to  notice  thereof 
issued  on  December  4,  1969  (34  F.R. 
19507);  January  20,  1970,  at  Clayton, 
Mo.,  pursuant  to  notices  thereof  issued 
on  November  26,  1969  (34  F.R.  19078 >, 
January  8,  1970  <35  F.R.  435)  and 
January  29,  1970  (35  F.R.  2527);  and 
April  14,  1970,  pursuant  to  notice  thereof 
issued  on  April  7,  1970  (35  F.R.  5961). 

The  January  1970  reopened  hearing 
considered  the  use  of  an  economic 
formula  for  changing  simultaneously 
the  Class  I  prices  under  all  Federal  milk 
orders,  including  the  Cincinnati,  Miami 
Valley,  Columbus,  Northwestern  Ohio, 
and  Tri-State  orders.  The  Class  I  price 
considerations  dealt  with  in  this  decision 
are  exclusive  of  the  economic  formula 
issue,  which  will  be  considered  in  a  sepa¬ 
rate  decision  on  all  Federal  orders. 

The  April  1970  reopened  hearing  con¬ 
sidered  the  immediate  adoption  of  a 
“Louisville”  seasonal  production  incen¬ 
tive  plan  for  the  Northwestern  Ohio 
order.  A  decision  on  this  proposal  was 
issued  April  28,  1970  (35  F.R.  6965). 

This  decision  deals  writh  all  other 
matters  considered  under  the  listed 
docket  numbers. 


Upon  the  basis  of  the  evidence  intro¬ 
duced  at  the  hearings  and  the  records 
thereof,  the  Administrator,  on  April  3, 
1970  (35  F.R.  5764;  F.R.  Doc.  70-4245), 
filed  with  the  Hearing  Clerk.  U.S.  De¬ 
partment  of  Agriculture,  his  recom¬ 
mended  decision  containing  notice  of  the 
opportunity  to  file  written  exceptions 
thereto. 

The  material  issues,  findings  and  con¬ 
clusions,  rulings,  and  general  findings 
of  the  recommended  decision  are  hereby 
approved  and  adopted  and  are  set  forth 
in  full  herein,  subject  to  the  following 
modifications: 

1.  Under  the  heading  “2.  Need  for 
merger  of  orders.”,  the  10th,  11th,  12th, 
and  28th  paragraphs  are  changed. 

2.  Under  the  heading  “3.  Expansion 
of  the  merged  marketing  area”,  the  fifth 
and  21st  paragraphs  are  changed. 

3.  Under  the  heading  “4.  (a)  Milk  to 
be  priced  and  pooled”: 

a.  The  second,  third,  13th,  14th,  18th, 
and  25th  paragraphs  under  “ Pool  plant.” 
are  changed,  and  a  new  paragraph  is 
added  after  the  25th  paragraph. 

b.  The  fourth  through  the  11th  para¬ 
graphs  under  ‘‘Pool  plant.”  are  deleted 
and  eight  new  paragraphs  are  substi¬ 
tuted  therefor. 

c.  The  paragraph  under  “ Route  dis¬ 
position.”  is  changed. 

d.  The  first  and  second  paragraphs 
under  ‘Producer -handler.”  are  changed. 

e.  The  fourth  paragraph  under  "Pro¬ 
ducer  milk.”  is  changed  and  the  sixth 
and  seventh  paragraphs  are  deleted  and 
two  new  paragraphs  are  substituted 
therefor. 

4.  Under  the  heading  “4.  <b)  Classi¬ 
fication  of  milk”: 

a.  The  second,  ninth,  and  18th  para¬ 
graphs  under  “ Classes  of  utilization.”  are 
changed. 

b.  The  first,  second,  and  fifth  para¬ 
graphs  under  “ Interplant  movements.” 
are  changed,  the  fourth  paragraph  is 
deleted,  and  a  new  paragraph  is  added 
after  the  fifth  paragraph. 

5.  Under  the  heading  “4.  (c)  Class 
prices,  butterfat  differentials,  and  loca¬ 
tion  differentials”: 

a.  The  first  and  second  paragraphs 
under  ‘‘Butterfat  differentials.”  am 
changed. 

b.  The  13th  paragraph  under  “ Loca¬ 
tion  differentials  at  plants  outside  the 
marketing  area.”  is  changed. 

6.  Under  the  heading  “4.  (d)  Distri¬ 
bution  of  proceeds  to  producers.’ : 

a.  The  first  paragraph  is  deleted  and 
five  new  paragraphs  are  substituted 
therefor. 

b.  The  entire  discussion  under  "  ‘Louis¬ 
ville’  plan.”  is  changed. 

c.  The  13th  paragraph  under  “ Pay¬ 
ments  to  producers.”  is  changed  and 
three  new  paragraphs  are  added  after 
the  14th  paragraph. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Whether  the  handling  of  milk  pro¬ 
duced  for  sale  in  the  proposed  merged 
and  expanded  marketing  area  is  in  the 
current  of  interstate  commerce,  or  di¬ 
rectly  burdens,  obstructs,  or  affects  inter¬ 
state  commerce  in  milk  or  its  products; 


2.  Whether  the  marketing  areas  of 
the  present  Cincinnati,  Miami  Valley, 
Columbus,  Northwestern  Ohio,  and  Tri- 
State  orders  should  be  included  under 
one  order; 

3.  Whether  the  proposed  merged  mar¬ 
keting  area  should  be  expanded  to  in¬ 
clude  additional  territory  in  Ohio,  In¬ 
diana.  Kentucky,  and  West  Virginia; 

4.  If  a  single  order  is  issued  for  the 
proposed  merged  and  expanded  market¬ 
ing  area,  what  its  provisions  should  be 
with  respect  to ; 

(a)  Milk  to  be  priced  and  pooled; 

(b)  Classification  of  milk; 

(c>  Class  prices,  butterfat  differen¬ 
tials,  and  location  differentials; 

(d)  Distribution  of  proceeds  to  pro¬ 
ducers;  and 

(e)  Administrative  provisions ;  and 

5.  Whether  the  order  for  the  proposed 
merged  and  expanded  marketing  area 
should  provide  for  payments  to  coopera¬ 
tive  associations  for  marketwide  services. 

Findings  and  Conclusions 

The  following  findings  and  conclusions 
on  the  material  issues  are  based  on  evi-  • 
dence  presented  at  the  hearing  and  the 
record  thereof : 

1.  Character  of  commeice.  The  han¬ 
dling  of  milk  in  the  proposed  marketing 
area  is  in  the  current  of  interstate  com¬ 
merce  and  directly  burdens,  obstructs,  or 
affects  interstate  commerce  in  milk  and 
milk  products. 

The  marketing  area  specified  in  the 
proposed  order,  hereinafter  referred  to 
as  the  “Ohio  Valley  marketing  area”, 
includes  contiguous  territory  in  61  Ohio 
counties,  20  West  Virginia  counties,  18 
Kentucky  counties,  2  Indiana  counties 
and  2  Michigan  counties.  The  specific 
territory  in  the  proposed  marketing  area 
is  set  forth  in  the  marketing  area 
discussion. 

Handlers  distributing  milk  in  the  pro¬ 
posed  marketing  area  operate  plants  lo¬ 
cated  in  Ohio,  Kentucky,  West  Virginia, 
and  Michigan.  The  distribution  areas  of 
handlers  in  one  State  overlap  in  many 
cases  with  the  distribution  areas  of 
handlers  located  in  other  States. 

Milk  procurement  by  such  handlers 
likewise  involves  the  movement  of  milk 
in  interstate  commerce.  Producers  sup¬ 
plying  these  handlers  are  located  in 
six  States,  and  the  farm-to-plant  move¬ 
ments  of  their  milk  often  entails  inter¬ 
state  hauling.  At  times,  milk  is  brought 
into  the  proposed  Ohio  Valley  market 
from  distant  areas.  Milk  shipments  orig¬ 
inate  in  such  States  as  Wisconsin,  Iowa, 
Minnesota,  and  Illinois. 

2.  Need  for  merger  of  orders.  Mar¬ 
keting  conditions  in  the  five  marketing 
areas  under  consideration  justify  the 
issuance  of  a  single  order  regulating  the 
handling  of  milk  in  these  areas.  This 
single  order  is  the  most  appropriate 
means  of  effectuating  the  declared  pol¬ 
icy  of  the  Act. 

The  merger  of  the  Cincinnati,  Miami 
Valley,  Columbus,  Northwestern  Ohio, 
and  Tri-State  orders,  which  for  brevity 
shall  be  referred  to  herein  as  the  five 
Ohio  orders,  was  proposed  by  seven  co¬ 
operative  associations.  These  groups 
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represent  the  major  producer  coopera¬ 
tives  in  each  of  the  regulated  areas  pro¬ 
posed  for  consolidation.  In  May  1969, 
their  membership  included  about  three- 
fourths  of  the  8,500  producers  supplying 
the  five  order  areas. 

A  merger  of  the  Northwestern  Ohio 
order  with  the  other  orders  being  consid¬ 
ered  was  proposed  also  by  a  group  of 
handlers  regulated  under  the  North¬ 
western  Ohio  order.  In  addition,  major 
handlers  in  the  other  four  areas  sup¬ 
ported  a  merger  of  the  five  orders. 

When  the  Northwestern  Ohio,  Cincin¬ 
nati,  Columbus,  Miami  Valley,  and  Tri- 
State  orders  were  issued,  they  regulated 
areas  that  were  generally  distinguishable 
as  separate  markets  for  particular 
groups  of  producers.  However,  changes 
in  marketing  practices  in  recent  years 
have  caused  these  areas  to  become  inter¬ 
related  in  both  the  distribution  and 
procurement  of  milk.  In  view  of  the  mar¬ 
keting  trends  prevailing  throughout 
these  areas,  it  is  reasonable  to  expect 
that  the  interrelationship  of  the  several 
areas  will  become  even  more  pronounced 
in  the  future. 

Sales  areas  of  handlers  are  no  longer 
confined  to  the  proximity  of  their  plants. 
Better  highways,  improved  transporta¬ 
tion  equipment,  single-service  con¬ 
tainers,  and  the  increasingly  important 
supermarket  business,  for  example,  have 
encouraged  the  wide-spread  distribution 
patterns  now  prevailing.  In  addition, 
handlers,  in  attempting  to  achieve 
greater  efficiencies,  have  closed  smaller- 
volume  plants  and  concentrated  their 
processing  and  packaging  operations  in 
larger,  centrally  located  facilities.  Dis¬ 
tribution  from  these  large  plants  often 
extends  into  several  marketing  areas  as 
handlers  move  milk  to  the  outlets  form¬ 
erly  served  by  the  smaller  plants. 

The  extensive  erosion  of  individual 
market  boundaries  that  have  prevailed 
historically  is  depicted  by  data  on  in¬ 
termarket  movements  of  milk.  A  study 
by  The  Ohio  State  University,  which 
was  entered  in  the  record,  analyzed  the 
intermarket  route  distribution  patterns 
in  the  five  Ohio  marketing  areas  for 
the  period  of  October  1966  through 
September  1967.  Similar  information 
was  presented  at  the  hearing  for 
March  1969  for  the  purpose  of  up-dating 
the  earlier  study. 

During  the  12-month  study  period,  an 
average  of  8.5  million  pounds  of  the 
Columbus  market’s  Class  I  milk  was  sold 
monthly  on  routes  outside  the  Columbus 
marketing  area.  By  March  1969,  such 
monthly  out-of-area  sales  had  increased 
to  10.6  million  pounds,  or  28  percent  of 
the  Class  I  milk  priced  under  the  order. 
Nearly  8.3  million  pounds  of  the  latter 
amount  were  sold  on  routes  in  the  other 
four  marketing  areas  under  considera¬ 
tion. 

Based  on  data  for  March  1969,  the 
equivalent  of  12  percent  of  the  total 
Class  I  milk  in  the  Columbus  pool  is  sold 
as  packaged  fluid  milk  on  routes  in  the 
Columbus  marketing  area  by  handlers 
in  other  Federal  order  markets.  Most  of 
this  outside  milk  (4.1  million  pounds) 
originated  in  the  other  four  regulated 
areas  included  in  the  proposed  merger. 


For  the  Cincinnati  market,  the 
monthly  out-of-area  route  sales  in¬ 
creased  from  10.4  million  pounds  in  the 
October  1966-September  1967  period  to 
14.1  million  pounds  in  March  1969.  Of 
this  latter  amount,  which  was  32  percent 
of  the  total  Class  I  sales  by  Cincinnati 
handlers,  10.1  million  pounds  were  dis¬ 
tributed  in  the  other  four  marketing 
areas  proposed  to  be  merged. 

With  respect  to  route  sales  in  the  Cin¬ 
cinnati  marketing  area  originating  from 
other  markets,  4.6  million  pounds  were 
distributed  on  this  basis  in  March  1969, 
an  increase  from  the  2.7  million  pounds 
monthly  in  the  earlier  study  period.  The 
March  1969  sales  were  equivalent  to 
about  10  percent  of  the  Cincinnati  mar¬ 
ket's  pooled  Class  I  milk.  Of  the  4.6 
million  pounds  of  in-area  sales,  handlers 
regulated  under  the  Miami  Valley  and 
Columbus  orders  accounted  for  3.3  mil¬ 
lion  pounds.  Northwestern  Ohio  and  Tri- 
State  handlers  did  not  have  sales  in  the 
Cincinnati  marketing  area. 

Because  of  an  expansion  in  the  Miami 
Valley  marketing  area  on  September  1, 
1967,  a  comparison  of  data  for  March 
1969  relative  to  the  earlier  study  period 
is  not  made.  However,  in  March  1969, 
10.9  million  pounds,  or  35  percent  of 
the  Class  I  milk  in  the  Miami  Val¬ 
ley  pool,  were  sold  on  routes  outside 
the  Miami  Valley  marketing  area.  Ap¬ 
proximately  6  million  pounds  were  dis¬ 
tributed  in  the  four  marketing  areas  pro¬ 
posed  to  be  merged  with  the  Miami 
Valley  area. 

Packaged  Class  I  route  sales  in  the 
Miami  Valley  marketing  area  which 
originated  in  other  markets  totaled  6.7 
million  pounds  in  March  1969.  This  was 
equivalent  to  over  21  percent  of  the  Class 
I  milk  in  the  Miami  Valley  pool.  Over  5.4 
million  pounds  were  sold  by  handlers  in 
the  Cincinnati,  Columbus,  and  North¬ 
western  Ohio  markets. 

Monthly  route  sales  outside  the  Tri- 
State  marketing  area  by  Tri-State  han¬ 
dlers  increased  from  5.5  million  pounds 
in  the  1966-67  study  period  to  7.3  million 
pounds  in  March  1969.  This  latter 
amount  was  over  23  percent  of  the  Class 
I  milk  in  the  Tri-State  pool.  The  volume 
of  route  sales  in  the  other  four  market¬ 
ing  areas  under  consideration  by  Tri- 
State  handlers  was  rather  limited  in 
March  1969,  totaling  only  699,000  pounds. 
Such  milk  moved  only  into  the  Columbus 
and  Miami  Valley  marketing  areas.  Tri- 
State  handlers  distributed  4.9  million 
pounds  of  Class  I  milk  in  other  Federal 
order  markets,  primarily  the  Eastern 
Ohio-Western  Pennsylvania  area. 

In  March  1969,  9.3  million  pounds  of 
packaged  Class  I  milk  originating  in 
other  markets  were  sold  on  routes  in  the 
Tri-State  marketing  area.  This  was 
equivalent  to  30  percent  of  the  Class  I 
milk  in  the  Tri-State  pool,  and  more  than 
twice  the  4.3  million  pounds  distributed 
monthly  on  this  basis  during  the  earlier 
12-month  study  period.  Handlers  in  the 
Cincinnati,  Columbus,  and  Miami  Valley 
markets  distributed  6.1  million  pounds 
of  the  9.3  million  pounds  coming  into  the 
Tri-State  marketing  area.  Northwestern 
Ohio  handlers  had  no  route  sales  in  the 
Tri-State  order  area. 


For  the  Northwestern  Ohio  market, 
monthly  out-of-area  route  sales  by 
Northwestern  Ohio  handlers  have  de¬ 
clined,  from  5.1  million  pounds  in  the 
1966-67  study  period  to  4.2  million 
pounds  in  March  1969.  March  sales  were 
about  13  percent  of  the  total  producer 
milk  in  Class  I.  Most  of  the  out-of-area 
route  sales  in  March  1969  were  in  non- 
regulated  areas.  Sales  into  the  areas  of 
the  other  four  orders  were  limited, 
amounting  to  123,000  pounds. 

Route  sales  in  the  Northwestern  Ohio 
marketing  area  from  other  markets  in 
March  1969  were  10.1  million  pounds, 
equivalent  to  over  31  percent  of  the  Class 
I  milk  in  the  Northwestern  Ohio  pool. 
This  was  up  from  the  average  monthly 
route  sales  of  7.5  million  pounds  coming 
from  other  markets  in  the  12-month 
study  period.  In  March  1969,  6.6  million 
pounds  of  Class  I  milk  were  distributed 
in  the  Northwestern  Ohio  area  by  han¬ 
dlers  in  the  Columbus,  Cincinnati,  and 
Miami  Valley  markets.  No  sales  by  Tri- 
State  handlers  were  reported. 

With  the  “local”  character  of  the  five 
Ohio  regulated  areas  rapidly  diminishing, 
continuation  of  a  separate  regulatory 
plan  for  each  of  these  areas  is  no  longer 
practical  or  desirable.  Separate  markets 
within  the  proposed  marketing  area  for 
particular  groups  of  producers  no  longer 
exist  as  handlers  regulated  under  one 
order  distribute  milk  in  areas  regulated 
by  other  orders.  In  this  circumstance,  all 
producers  supplying  milk  to  the  several 
parts  of  the  proposed  marketing  area 
should  share  through  a  single  market¬ 
wide  pool  the  total  proceeds  of  the  Class 
I  sales  in  the  area  and  the  burden  of  the 
reserve  milk  supplies  normally  associated 
with  such  sales. 

The  five  order  areas  under  considera¬ 
tion  are  characterized  by  a  substantial 
overlapping  of  milksheds.  In  December 
1968,  for  example,  48  Ohio  counties  were 
each  a  source  of  milk  for  handlers  regu¬ 
lated  under  two  or  more  of  the  five  Ohio 
orders.  Fourteen  of  these  counties  were 
each  a  source  of  milk  for  three  of  the 
regulated  areas  and  six  were  each  a  pro¬ 
curement  area  for  four  of  the  order 
areas  under  consideration.  These  latter 
20  counties  accounted  for  30  percent  of 
the  producers  under  the  five  Ohio  orders 
that  month.  Some  overlapping  of  pro¬ 
curement  areas  prevailed  in  other  States, 
also,  with  six  Indiana  comities  and  four 
Kentucky  counties  each  supplying  milk 
to  two  of  the  five  Ohio  regulated  areas 
in  December  1968,- 

Each  of  the  five  Ohio  areas  is  signifi¬ 
cantly  involved  in  competition  for  milk 
supplies  with  at  least  one  of  the  other 
regulated  areas.  Such  competition  for 
milk  supplies  in  December  1968  existed 
in  20  counties  for  the  Northwestern  Ohio 
area,  in  30  counties  for  the  Cincinnati 
area,  in  27  counties  for  the  Miami  Valley 
area,  in  40  counties  for  the  Columbus 
area,  and  in  25  counties  for  the  Tri-State 
area. 

With  this  substantial  overlapping  of 
procurement  areas,  any  wide  differences 
in  the  uniform  prices  under  the  separate 
orders  result  in  much  dissatisfaction 
and  unrest  on  the  part  of  those  pro¬ 
ducers  who  are  receiving  the  lowest 
prices.  During  1968  and  1969,  differences 
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between  the  highest  and  lowest  uniform 
prices  under  these  orders  were  30  cents 
or  more  per  hundredweight  in  18  of  the 
24  months.1  Also,  with  the  extensive  in¬ 
termarket  competition,  producer  prices 
can  change  rapidly  and  unpredictably. 
In  this  circumstance,  producers  are  un¬ 
able  to  plan  their  future  production  pro¬ 
grams  with  the  certainty  of  marketing 
conditions  needed  for  sound  manage¬ 
ment  decisions.  The  adoption  of  a  single 
regulation  for  an  area  that  has  become 
a  common  market  for  the  producers  now 
under  the  separate  orders  would  place  all 
producers  in  the  area  on  the  same  pric¬ 
ing  basis. 

The  proposed  merger  would  assist 
cooperatives  in  marketing  the  milk  of 
their  members  in  a  more  effective  and 
efficient  manner  without  the  encum¬ 
brances  that  the  separate  orders  exert 
on  the  marketing  system.  It  is  the  prac¬ 
tice  of  cooperatives  to  direct  the  move¬ 
ment  of  their  members’  milk  and  to  enter 
into  “full-supply”  agreements  with  many 
handlers.  In  performing  these  functions, 
cooperatives  often  move  members  from 
one  regulated  area  to  another.  Producers 
prefer,  of  course,  to  be  associated  with 
the  area  that  nets  them  the  highest  re¬ 
turn.  However,  overriding  factors,  such 
as  plant  consolidations,  changes  in  han¬ 
dlers’  supply  requirements,  and  available 
surplus  outlets,  often  cause  cooperatives 
to  move  milk  to  a  less  remunerative  area, 
even  though  the  milk  may  eventually  be 
distributed  in  the  higher-priced  market. 

Differences  in  health  requirements 
throughout  the  proposed  marketing  area 
are  virtually  nonexistent  and  thus  are 
not  an  impeding  factor  in  the  adoption  of 
a  single  order  for  the  proposed  Ohio 
Valley  marketing  area.  The  State  of  Ohio 
has  reciprocity  arrangements  on  health 
requirements  with  the  neighboring  States 
of  Kentucky,  West  Virginia,  Indiana, 
and  Michigan,  and  there  is  full  reci¬ 
procity  among  all  political  subdivisions 
within  Ohio.  Thus,  health  requirements 
present  no  limitation  on  the- movement 
of  milk  throughout  the  proposed  market¬ 
ing  area. 

The  cooperatives  proposed  that  the  or¬ 
der  for  the  Ohio  Valley  marketing  area 
continue  the  provisions  of  the  Cincinnati 
order  except  for  certain  modifications 
considered  necessary  with  the  merger  of 
the  orders.  The  order  proposed  herein 
generally  carries  out  this  concept.  The 
Cincinnati  order  provisions  have  been 
appropriate  for  achieving  the  ends  sought 
by  the  regulatory  plan  for  the  Cincinnati 
area.  On  the  basis  of  the  hearing  evi¬ 
dence,  it  is  found  that  these  provisions, 
with  certain  modifications,  will  continue 
to  be  equally  applicable  for  achieving 
orderly  marketing  conditions  in  the  pro¬ 
posed  Ohio  Valley  marketing  area. 

Many  of  the  Cincinnati  order  provi¬ 
sions  that  would  be  continued  are  es- 


1  Official  notice  is  taken  of  the  market  ad¬ 
ministrator’s  monthly  statistical  releases  is¬ 
sued  in  January  1970  for  the  Northwestern 
Ohio,  Cincinnati,  Miami  Valley,  Columbus, 
and  Tri-State  orders  which  show  data  for 
December  1969  that  -vere  not  available  at  the 
hearing. 
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sentially  the  same  as  corresponding 
provisions  in  the  other  four  orders  in¬ 
cluded  in  the  merger.  The  several  sig¬ 
nificant  differences  that  do  exist  in  the 
corresponding  provisions  of  these  orders 
are  noted  in  the  decision. 

On  January  1,  1970,  each  of  the  five 
Ohio  orders  was  amended  to  incorporate 
into  its  regulatory  plan  the  treatment  of 
filled  milk.  It  was  proposed  at  the  mer¬ 
ger  hearing  that  any  filled  milk  amend¬ 
ments,  which  at  the  time  of  the  hearing 
were  still  under  consideration  by  the  De¬ 
partment,  be  included  in  the  order  for 
the  proposed  Ohio  Valley  marketing 
area. 

The  Assistant  Secretary’s  October  13, 
1969,  decision  on  64  milk  orders,  includ¬ 
ing  the  five  Ohio  orders,  set  forth  the 
basis  for  integrating  into  the  regulatory 
plan  of  all  Federal  orders  the  classifi¬ 
cation  and  pricing  of  filled  milk.  The 
findings  and  conclusions  of  that  decision 
are  equally  applicable  with  respect  to  the 
handling  of  filled  milk  in  the  proposed 
Ohio  Valley  marketing  area  and  are 
adopted  in  their  entirety.  The  filled  milk 
amendments  adopted  for  the  separate 
Ohio  orders  are  incorporated  in  the  pro¬ 
posed  merged  order. 

The  order  proposed  herein  would  con¬ 
tinue  the  use  of  the  part  number  for  the 
present  Cincinnati  order,  Part  1033.  The 
amended  Part  1033,  upon  issuance,  would 
supersede  Parts  1005,  1034,  1035,  and 
1041. 

Although  the  present  Ohio  orders 
would  no  longer  exist  upon  effectuation  of 
the  Ohio  Valley  order,  this  merger  action 
is  not  intended  to  preclude  the  comple¬ 
tion  of  those  procedures  that  would 
otherwise  have  existed  under  the  sepa¬ 
rate  orders  with  respect  to  milk  handled 
prior  to  the  effective  date  of  the  merger. 
Such  procedures  which  would  need  to  be 
carried  out  after  the  merger  date  include 
the  announcement  of  certain  prices,  sub¬ 
mission  of  reports,  computation  of  uni¬ 
form  prices,  payment  of  obligations,  and 
verification  activities.  The  provisions  of 
the  merged  order  would  apply  only  to 
that  milk  handled  after  the  effective  date 
of  the  merger. 

3.  Expansion  of  the  merged  marketing 
area.  All  territory  now  within  the  de¬ 
fined  marketing  areas  of  the  Northwest¬ 
ern  Ohio.  Cincinnati,  Miami  Valley, 
Columbus,  and  Tri-State  orders  should 
be  included  in  the  marketing  area  of  the 
merged  order.  The  Ohio  Valley  marketing 
area  should  include  also  certain  territory 
i;i  31  counties  that  is  not  now  a  part  of 
any  Federal  order  marketing  area. 

The  additional  areas  proposed  herein 
are  (1)  in  Ohio,  the  counties  of  Adams, 
Auglaize,  Brown,  Darke,  Hardin,  High¬ 
land,  Hocking,  Knox,  Logan,  Mercer, 
Morgan,  Noble,  Perry,  Ross,  Shelby,  Vin¬ 
ton,  and  Wyandot  and  the  unregulated 
portions  of  Clinton  and  Pike  Counties; 
(2)  in  Kentucky,  the  counties  of  Bracken, 
Robertson,  and  Mason  and  the  unregu¬ 
lated  portion  of  Lewis  County;  (3)  in 
West  Virginia,  the  counties  of  Calhoun, 
Gilmer,  Mingo,  Pleasants,  Ritchie,  and 
Wirt;  and  (4)  in  Indiana,  the  counties  of 
Dearborn  and  Ohio. 

The  inclusion  of  this  unregulated  terri¬ 
tory  in  the  Ohio  Valley  marketing  area 


was  proposed  by  the  seven  cooperatives 
proposing  the  merger  of  the  orders.  Their 
proposal  to  include  also  certain  other  un¬ 
regulated  areas  is  denied.  Such  areas  are 
Rowan  and  Carter  Counties  in  Kentucky, 
the  counties  of  Braxton,  Clay,  Nicholas, 
Greenbrier,  Monroe,  and  Summers  in 
West  Virginia,  and  in  Ohio,  the  counties 
of  Williams,  Defiance,  and  Paulding  and 
the  unregulated  portions  of  Van  Wert 
and  Coshocton  Counties. 

In  many  of  the  new  areas  proposed 
herein  to  be  in  the  marketing  area,  all  of 
the  Class  I  sales  were  reported  to  ema¬ 
nate  from  regulated  sources.  In  Ohio, 
handlers  that  would  be  regulated 
under  the  proposed  order  are  the 
only  distributors  of  milk  in  Wyandot, 
Hardin,  Logan,  Shelby,  Auglaize,  Morgan, 
Perry,  Hocking,  and  Vinton  Counties. 
Such  handlers  also  have  most  of  the  fluid 
milk  sales  in  Noble  County  and  80-90 
percent  of  such  sales  in  Knox  County. 
The  remaining  sales  in  these  two  counties 
are  by  handlers  regulated  under  the 
Eastern  Ohio- Western  Pennsylvania 
order. 

With  respect  to  Logan,  Shelby,  and 
Auglaize  Counties,  the  marketing  situa¬ 
tion  just  described  for  these  areas  is  dif¬ 
ferent  from  that  depicted  at  the  hearing. 
At  the  time  of  the  hearing,  handlers 
regulated  under  the  five  Ohio  orders  ac¬ 
counted  for  87  percent  of  the  total  Class 
I  sales  in  Auglaize  County,  97  percent  of 
the  sales  in  Logan  County,  and  36  per¬ 
cent  of  the  sales  in  Shelby  County.  An 
unregulated  distributor  at  Sidney  in 
Shelby  County  was  reported  to  have  the 
remaining  sales  in  these  counties.  The 
milk  sold  by  this  distributor,  who  did  not 
appear  at  the  hearing,  was  reported  to 
be  received  in  most  cases  from  dairy 
farmers  and  processed  in  his  plant  at 
Sidney. 

Official  notice  is  taken  of  the  com¬ 
mercial  fact  that  (1)  the  distributor  at 
Sidney  no  longer  receives  milk  from 
dairy  farmers  or  processes  and  packages 
milk  at  his  plant,  and  (2)  such  plant  is 
now  a  distribution  point  for  milk  proc¬ 
essed  and  packaged  at  a  plant  Tally  regu¬ 
lated  under  the  Miami  Valley  order. 

Handlers  under  the  Ohio  orders  dis¬ 
tribute  about  86  percent  and  50  percent, 
respectively,  of  the  Class  I  milk  sold  in 
Mercer  and  Darke  Counties.  Handlers 
regulated  by  the  Indiana  order  make  the 
rest  of  the  fluid  sales  in  these  counties. 

Indiana  handlers  also  compete  with 
handlers  under  the  Ohio  orders  in  the 
proposed  Indiana  counties  of  Ohio  and 
Dearborn.  Seventy-six  percent  of  the 
total  Class  I  sales  in  Ohio  County  and  88 
percent  of  the  total  sales  in  Dearborn 
County  are  by  Ohio  handlers.  Indiana 
handlers  account  for  the  remaining  sales 
in  those  areas. 

In  West  Virginia,  all  of  the  Class  I  milk 
sold  in  Wirt  and  Calhoun  Counties  is 
distributed  by  handlers  who  would  be 
subject  to  the  merged  order.  Such  han¬ 
dlers  also  have  about  50  percent  of  the 
route  sales  in  Gilmer  County,  90  percent 
of  the  total  sales  in  Ritchie  County,  and 
85  percent  of  the  sales  in  Pleasants 
County.  The  remaining  Class  I  sales  in 
these  latter  three  counties  are  by  Eastern 
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Ohio- Western  Pennsylvania  order  han¬ 
dlers. 

An  estimated  55-61  percent  of  the  dis¬ 
tribution  in  Mingo  County,  W.  Va.,  is  by 
handlers  who  would  be  regulated  under 
the  proposed  order.  The  remainder  of 
the  distribution  in  the  county  is  by  han¬ 
dlers  regulated  under  the  Appala¬ 
chian  and  Louisville-Lexington-Evans- 
ville  orders. 

These  21  counties  in  which  all  sales 
of  Class  I  milk  are  from  regulated 
sources  are  an  integral  part  of  the  sales 
areas  of  handlers  now  regulated  under 
the  five  Ohio  orders.  By  extending  regu¬ 
lation  to  these  counties, ,  the  proposed 
marketing  area  would  more  nearly  repre¬ 
sent  the  total  sales  areas  of  the  handlers 
who  would  be  subject  to  the  merged 
order.  In  addition,  inclusion  of  these 
counties  in  the  marketing  area  would 
insure  price  parity  in  a  principal  part 
of  the  sales  areas  of  regulated  handlers 
should  an  unregulated  distributor  choose 
to  find  outlets  in  such  areas. 

No  objections  were  raised  concerning 
the  addition  of  the  Ohio  and  Indiana 
counties  in  this  21 -county  group.  Inclu¬ 
sion  of  the  six  West  Virginia  counties 
in  the  proposed  area,  however,  was  op¬ 
posed  by  a  handler  who  operates  regu¬ 
lated  plants  under  all  five  of  the  Ohio 
orders.  Except  for  Greenbrier  and 
Nicholas  Counties,  the  handler  also  op¬ 
posed  the  inclusion  of  the  other  West 
Virginia  counties  that  are  excluded.  It 
was  contended  that  any  area  expansion 
involving  the  West  Virginia  counties 
would  insure  the  regulation  under  the 
merged  order  of  a  major  Tri-State  han¬ 
dler  who  has  Class  I  distribution  in  both 
the  proposed  Ohio  Valley  marketing  area 
and  the  Eastern  Ohio-Western  Penn¬ 
sylvania  marketing  area.  Opponent  al¬ 
leged  that  the  handler  in  question  was 
“waivering”  between  regulation  under 
the  Tri-State  order  and  the  Eastern 
Ohio-Western  Pennsylvania  order  be¬ 
cause  of  nearly  equal  sales  in  each  mar¬ 
keting  area.  Opponent  believed  that  the 
handler  should  be  regulated  under  the 
latter  order,  although  no  specific  reason 
for  this  position  was  given. 

As  indicated,  the  West  Virginia  coun¬ 
ties  of  Pleasants,  Ritchie,  Wirt,  Calhoun, 
Gilmer,  and  Mingo  are  an  integral  part 
of  the  sales  areas  of  handlers  that  would 
be  regulated  by  the  Ohio  Valley  order. 
Although  handlers  are  not  now  ex¬ 
periencing  unregulated  competition  in 
these  areas,  these  counties  should  be  in¬ 
cluded  in  the  Ohio  Valley  marketing  area 
for  the  reasons  previously  stated. 

The  inclusion  of  certain  areas  in 
southern  Ohio  and  northern  Kentucky 
in  the  proposed  Ohio  Valley  marketing 
area  probably  would  result  in  three 
presently  unregulated  distributors  be¬ 
coming  fully  regulated  under  the  merged 
order.  These  areas  in  Ohio  are  Ross, 
Highland,  Brown,  and  Adams  Counties, 
the  townships  of  Jefferson,  Clark,  Wash¬ 
ington,  and  Green  in  Clinton  County, 
and  the  townships  of  Perry,  Mifflin.  Ben¬ 
ton,  Pebble,  and  Sun  Fish  in  Pike  County. 
The  remaining  portion  of  Clinton  County 
is  now  in  the  Miami  Valley  marketing 
area,  and  the  remainder  of  Pike  County 


is  in  the  Tri-State  marketing  area.  The 
Kentucky  areas  include  Bracken,  Robert¬ 
son,  and  Mason  Counties  and  all  but 
Magisterial  Districts  2,  3,  and  8  in  Lewis 
County.  These  three  Magisterial  Districts 
are  now  in  the  Tri-State  marketing  area. 

One  of  the  unregulated  distributors  is 
located  at  Chillicothe  in  Ross  County. 
Another  distributor  is  located  at  Hills¬ 
boro  in  Highland  County.  The  third  one 
has  a  plant  at  Maysville  in  Mason 
County.  All  opposed  regulation. 

The  cooperatives  proposing  the  inclu¬ 
sion  of  this  group  of  counties  in  the 
marketing  area  contended  that  the  un¬ 
regulated  distributors  are  a  disruptive 
factor  for  the  regulated  handlers  who 
sell  Class  I  milk  in  these  proposed  areas. 
This  position  was  supported  by  regulated 
handlers  who  indicated  that  they  are 
competitively  disadvantaged  on  sales  in 
these  areas  because  the  competing  un¬ 
regulated  distributors  do  not  purchase 
their  milk  on  a  classified  price  basis. 
Relatively  low  retail  prices  in  the  area 
were  attributed  to  the  unregulated  dis¬ 
tributors  as  well  as  a  loss  of  route  sales. 

Handlers  now  regulated  under  the 
five  Ohio  orders  have  the  majority  of  the 
Class  I  sales  in  each  of  these  Ohio  coun¬ 
ties.  The  proportions  of  total  Class  I 
business  in  these  counties  by  regulated 
handlers  are:  Ross  County,  60-80  per¬ 
cent:  Highland  County,  52-77  percent: 
Clinton  County,  90  percent;  Brown 
County,  56-73  percent;  Adams  County, 
45-70  percent;  and  Pike  County,  68 
percent. 

Regulated  sales  in  Highland  County 
are  made  by  at  least  two  Cincinnati  or¬ 
der  handlers,  three  Miami  Valley  order 
handlers  and  one  handler  under  the 
Columbus  order.  Unregulated  sales  in 
the  county  are  by  the  Hillsboro  distrib¬ 
utor.  His  sales  include  milk  bottled  by 
the  unregulated  Ross  County  distributor. 

The  Hillsboro  distributor  also  has  sales 
of  unpriced  milk  on  routes  in  the  unreg¬ 
ulated  portions  of  Clinton  and  Pike 
Counties. 

At  least  one  handler  under  each  of  the 
Cincinnati  and  Miami  Valley  orders  has 
distribution  in  Adams  and  Brown  Coun¬ 
ties.  Sales  in  Brown  County  are  also 
made  by  a  regulated  Tri-State  handler. 
Unregulated  sales  in  these  counties  con¬ 
sist  of  distribution  by  the  Maysville,  Ky., 
distributor  and  by  the  Hillsboro  distrib¬ 
utor,  whose  sales  also  include  limited 
quantities  of  milk  bottled  by  the  Chil¬ 
licothe  distributor.  The  Maysville  dis¬ 
tributor  testified  that  he  did  not  oppose 
the  inclusion  of  these  two  counties  in 
the  Ohio  Valley  marketing  area. 

The  Hillsboro  distributor  has  34  per¬ 
cent  of  his  total  fluid  milk  sales  in  his 
home  county.  The  proportion  of  his  total 
sales  in  other  unregulated  areas  are: 
Ross  County,  28  percent;  Adams  County, 
17  percent;  Brown  County,  7  percent; 
Clinton  County,  2  percent;  and  Pike 
County,  2  percent.  The  rest  of  his  sales 
are  to  a  plant  in  Fayette  County  which  is 
regulated  under  the  Columbus  order.  The 
distributor’s  obligations  under  the  Miami 
Valley  and  Cincinnati  orders  as  the 
operator  of  a  partially  regulated  dis¬ 
tributing  plant  are  offset  by  purchases  of 


regulated  milk  from  a  Cincinnati  order 
handler. 

This  unregulated  distributor  indicated 
that  he  has  a  buying  advantage  rela¬ 
tive  to  regulated  handlers  since  he  pays 
his  23  producers  the  Cincinnati  order 
uniform  price  plus  prevailing  premiums. 

In  1968,  his  average  price  to  producers 
was  $5.67,  14  cents  to  42  cents  under  the 
average  order  Class  I  prices  in  the  nearby 
Cincinnati,  Miami  Valley,  Columbus, 
and  Tri-State  regulated  areas.  He  stated 
that  about  95  percent  of  his  milk  was 
used  in  Class  I  products. 

In  opposing  any  marketing  area  ex¬ 
pansion  that  would  include  his  sales  area, 
the  Hillsboro  distributor  contended  that 
there  are  no  disorderly  marketing  con¬ 
ditions  in  the  southern  Ohio  area  and 
that  his  producers  are  satisfied  with  the 
prices  which  he  is  paying.  Moreover,  he 
contended,  this  area  is  not  related  to 
the  nearby  regulated  areas  from  an  eco¬ 
nomic  or  marketing  standpoint. 

The  Chillicothe  distributor  has  route 
sales  only  in  Ross  County  where  his  plant 
is  located.  He  also  bottles  milk  for  the 
Hillsboro  distributor  who  in  turn  pack¬ 
ages  milk  (about  1.5  million  pounds  per 
year)  in  paper  containers  for  sale  by  the 
Chillicothe  dealer.  This  dealer  indicated 
that  he  and  the  Hillsboro  distributor 
account  for  40  percent  of  the  total  Class 
I  route  sales  in  Ross  County.  The  other 
60  percent  of  the  sales  in  the  county  are 
by  handlers  regulated  under  the  Cin¬ 
cinnati,  Miami  Valley,  Columbus,  and 
Tri- State  orders. 

The  Chillicothe  distributor  purchases 
milk  from  eight  producers.  He  testified 
that  they  are  paid  the  Columbus  order 
uniform  price  plus  any  premiums  pre¬ 
vailing  in  the  area.  His  average  pay 
price  in  1968  was  $5.71  per  hundred¬ 
weight,  which  was  10  cents  to  38  cents 
under  the  average  Class  I  prices  that 
year  under  the  Cincinnati,  Miami  Valley, 
Columbus,  and  Tri-State  orders.  The  dis¬ 
tributor,  who  has  mostly  a  Class  I  oper¬ 
ation,  claimed  that  the  buying  advantage 
that  he  has  on  raw  milk  relative  to  reg¬ 
ulated  handlers  is  offset  by  the  higher 
operating  costs  attendant  to  his  rela¬ 
tively  small  business. 

The  Chillicothe  distributor  opposed 
any  area  expansion  that  would  include 
Ross,  Highland,  Adams,  and  Brown 
Counties  and  the  unregulated  portions 
of  Clinton  and  Pike  Counties.  Among 
other  reasons,  he  claimed  that  regula¬ 
tion  of  his  plant  would  result  in  addi¬ 
tional  costs  for  him  that  would  eventu¬ 
ally  force  him  out  of  business. 

The  Maysville,  Ky.,  distributor  opposed 
the  inclusion  in  the  marketing  area  of 
Bracken,  Robertson,  and  Mason  Coun¬ 
ties  and  the  unregulated  portion  of  Lewis 
Cofmty  for  essentially  the  same  reasons 
as  were  presented  by  the  Chillicothe  dis¬ 
tributor.  About  70  percent  of  his  fluid 
milk  distribution  is  in  these  Kentucky 
areas.  Another  12  percent  of  his  sales 
is  in  Brown  and  Adams  Counties,  Ohio, 
that  are  proposed  to  be  a  part  of  the 
Ohio  Valley  marketing  area.  The  re¬ 
maining  18  percent  of  his  total  route 
sales  is  in  Fleming  County,  Ky.,  an  area 
that  was  not  under  consideration  at  the 
hearing. 
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Regulated  sales  in  these  proposed 
Kentucky  areas  are  by  two  handlers  un¬ 
der  the  Cincinnati  order  and  a  Miami 
Valley  order  handler.  Two  of  these  han¬ 
dlers  urged  the  regulation  of  the  Mays- 
ville  distributor  because  of  his  lower  cost 
of  milk  for  fluid  use. 

Estimates  on  the  proportion  of  route 
sales  by  regulated  and  unregulated  dis¬ 
tributors  differed  somewhat  with  respect 
to  Mason  County  where  the  Maysville 
distributor  is  located.  Opponent  claimed 
that  his  sales  in  Mason  County  are  65 
percent  of  the  total  county  sales.  Pro¬ 
ponents,  on  the  other  hand,  contended 
that  the  proportion  of  total  sales  by  reg¬ 
ulated  handlers  is  as  much  as  74  percent. 
For  the  other  counties,  there  was  gen¬ 
eral  agreement  that  regulated  handlers 
have  55  percent  of  the  total  sales  in 
Bracken  County,  about  one-half  of  the 
sales  in  Lewis  County,  and  10  percent  or 
less  of  the  sales  in  Robertson  County. 
The  remaining  sales  in  these  areas  are 
by  the  Maysville  distributor.  Thus,  with 
the  regulation  of  this  dealer,  all  fluid 
milk  sales  in  these  Kentucky  areas  would 
be  by  handlers  under  the  merged  order. 

The  Maysville  distributor  processes 
only  fluid  milk  products.  He  indicated 
that  he  pays  the  23  dairy  farmers  supply¬ 
ing  him  milk  approximately  the  uniform 
price  of  the  Cincinnati  or  Tri-State  or¬ 
ders.  The  distributor  is  now  partially  reg¬ 
ulated  under  the  Tri-State  order  on  the 
basis  of  his  limited  sales  in  the  regulated 
portion  of  Lewis  County.  His  monetary 
obligations  under  the  Tri-State  order 
because  of  such  sales  are  offset  by  his 
purchases  of  Class  I  milk  from  a  Cin¬ 
cinnati  order  handler. 

Regulation  of  these  Ohio  and  Ken¬ 
tucky  areas  involving  the  three  unregu¬ 
lated  distributors  is  necessary  to  assure 
the  handlers  who  would  be  regulated 
under  the  merged  order  that  they  will 
not  be  subjected  to  competition  in  their 
primary  areas  of  distribution  by  unregu¬ 
lated  dealers  wdio  have  a  significant  buy¬ 
ing  advantage  on  their  milk  supplies  for 
fluid  use.  With  the  exception  of  Robert¬ 
son  County,  presently  regulated  handlers 
have  the  majority  of  the  sales  in  each 
of  these  several  unregulated  counties. 
In  this  situation,  these  handlers  should 
not  be  subjected  to  the  competitive  pres¬ 
sures  that  unregulated  dealers  are  able 
to  exert  because  of  not  being  required  to 
purchase  their  milk  on  a  classified  basis. 
Orderly  marketing  will  be  promoted  by 
the  application  of  classified  pricing  to  all 
fluid  milk  distributed  in  these  contigu¬ 
ous  Kentucky-Ohio  areas. 

As  previously  noted,  presently  regu¬ 
lated  handlers  have  only  a  limited  share 
of  the  sales  in  Robertson  County.  How¬ 
ever,  this  county  should  be  included  in 
the  marketing  area  since  the  remaining 
sales  in  the  county  are  by  the  Maysville 
distributor  who  would  become  regulated 
under  the  merged  order. 

The  maintenance  of  orderly  marketing 
for  producers  and  handlers  now  associ¬ 
ated  with  the  five  Ohio  orders  does  not 
require  the  inclusion  of  Rowan  and 
Carter  Counties,  Ky.,  in  the  Ohio  Valley 
marketing  area.  Cooperatives  proposed 
these  areas  for  the  purpose  of  fully  regu¬ 
lating  a  distributor  located  at  Morehead 


in  Rowan  County.  Their  spokesman  con¬ 
tended  that  this  distributor’s  unregu¬ 
lated  status  provides  him  a  competitive 
advantage  on  fluid  milk  sales  relative 
to  competing  regulated  handlers. 

Proponents  claimed  that  a  majority  of 
the  fluid  milk  sales  in  Rowan  and  Carter 
Counties  are  by  regulated  handlers.  The 
Morehead  distributor  indicated,  on  the 
other  hand,  that  his  route  sales  in  Ro¬ 
wan  County  are  76  percent  of  the  total 
county  sales  and  in  Carter  County,  60 
percent  of  the  total.  He  testified  that  he 
competes  in  Rowan  County  with  two 
Tri-State  handlers  and  a  Cincinnati  or¬ 
der  handler.  His  competition  in  Carter 
County  is  with  two  Tri-State  handlers. 

None  of  these  regulated  handlers  testi¬ 
fied  as  to  specific  disorderly  marketing 
conditions  in  the  two  counties.  However, 
one  handler,  in  referring  to  the  unregu¬ 
lated  status  of  the  Morehead  distribu¬ 
tor,  indicated  that  he  wanted  all  his 
competitors  to  be  on  the  same  regulated 
basis  that  applies  to  him. 

The  Morehead  distributor  has  route 
sales  in  13  unregulated  Kentucky  coun¬ 
ties.  He  stated  that  about  15  percent  of 
his  total  sales  are  in  Rowan  and  Carter 
Counties,  although  other  data  he  pre¬ 
sented  indicate  that  this  proportion  may 
be  much  higher.  He  also  has  limited  sales 
in  Magoffin  County,  Ky.,  which  is  in  the 
Tri-State  marketing  area.  Such  sales 
cause  him  to  be  partially  regulated  under 
the  Tri-State  order.  This  distributor  op¬ 
posed  any  area  expansion  involving  Car¬ 
ter  and  Rowan  Counties,  claiming  that 
the  additional  costs  that  he  would  ex¬ 
perience  as  a  regulated  handler  would 
jeopardize  his  competitive  position  since 
he  is  already  incurring  relatively  high 
costs  in  servicing  his  largely  rural  sales 
area. 

This  distributor  receives  milk  from  46 
dairy  farmers,  paying  them  a  price  based 
on  the  Tri-State  order  uniform  price 
for  the  Charleston-Huntington  district 
less  45  cents  per  hundredweight  for 
hauling  and  less  7  cents  more  for  certain 
service  charges.  He  indicated  that  his 
Class  I  utilization  averages  about  90  per¬ 
cent  of  his  receipts. 

A  representative  of  dairy  farmers 
shipping  milk  to  the  Morehead  distribu¬ 
tor  appeared  at  the  hearing  in  opposition 
to  the  inclusion  of  these  two  counties 
in  the  marketing  area.  He  claimed  that 
regulation  of  this  distributor  would  not 
benefit  the  shippers  since  they  are  pres¬ 
ently  receiving  as  much  for  their  milk 
as  they  could  receive  under  any  Federal 
order. 

The  marketing  situation  described  at 
the  hearing  with  respect  to  Rowan  and 
Carter  Counties  makes  difficult  any  con¬ 
clusion  at  this  time  that  regulation  of 
these  areas  is  necessary  to  carry  out  the 
intent  of  the  Act.  It  does  not  appear  that 
these  areas  are  primary  sales  areas  for 
regulated  handlers.  Although  the  More¬ 
head  distributor  is  not  buying  milk  on  a 
classified  price  basis,  there  was  no  show¬ 
ing  that  this  distributor  is  now  a  dis¬ 
ruptive  factor  with  respect  to  a  signifi¬ 
cant  share  of  regulated  Class  I  sales. 

Similar  reasons  prevail  in  concluding 
that  Braxton,  Clay,  Nicholas,  Green¬ 
brier,  Monroe,  and  Summers  Counties  in 


West  Virginia  also  should  be  excluded 
from  the  proposed  marketing  area.  This 
marketing  area  expansion  proposed  by 
the  cooperatives  would  result  in  the  regu¬ 
lation  of  distributors  located  at  Ron- 
ceverte  in  Greenbrier  County,  at  Sum- 
mersville  in  Nicholas  County,  and  at 
Lowell  in  Summers  County.  There  is  also 
a  producer-handler  operation  in  Sum¬ 
mers  County  at  Talcott. 

Little  or  no  concern  was  expressed  by 
witnesses  about  the  unregulated  status 
of  the  latter  three  distributors,  none  of 
whom  appeared  at  the  hearing.  The 
Lowell  distributor  was  described  as  re¬ 
ceiving  milk  from  two  or  three  dairy 
farmers  and  selling  this  along  with  his 
own  production  mainly  in  his  home 
county,  and  to  a  limited  extent  in  Mon¬ 
roe  and  Greenbrier  Counties.  The  Talcott 
distributor’s  sales  apparently  are  con¬ 
fined  to  Summers  County  where  he  is 
located. 

The  Summersville  distributor  has  route 
sales  in  th  proposed  counties  of  Nicholas, 
Clay,  Braxton,  Greenbrier,  and  Summers, 
and  also  in  Webster  County  which  was 
not  under  consideration  at  this  hearing. 
The  record  does  not  indicate  the  propor¬ 
tion  of  his  total  sales  in  each  of  these 
counties.  This  distributor  also  has  Class  I 
sales  in  Fayette  County,  which  is  in  the 
Tri-State  marketing  area.  Such  sales 
cause  him  to  be  a  partially  regulated 
handler  under  the  Tri-State  order.  In 
addition  to  his  own  production,  he  re¬ 
ceives  milk  from  eight  dairy  farmers. 
The  representative  for  the  proponent 
cooperatives  testified  that  the  distributor 
is  paying  his  shippers  nearly  the  Tri- 
State  Class  I  price  and  is  not  a  disruptive 
factor  to  regulated  handlers  in  the 
competition  for  fluid  milk  sales. 

The  unregulated  status  of  the  Ronce- 
verte  distributor,  on  the  other  hand,  was 
described  as  the  cause  of  disorderly 
marketing  conditions  in  this  general  area 
of  West  Virginia.  Witnesses  testified  that 
regulation  of  this  distributor  was  nec¬ 
essary  so  that  all  persons  distributing 
milk  in  the  area  would  have  the  same 
basic  cost  for  their  Class  I  milk  pur¬ 
chased  from  dairy  farmers. 

The  Ronceverte  distributor  testified  in 
opposition  to  the  regulation  of  Green¬ 
brier,  Monroe,  Summers,  and  Nicholas 
Counties.  In  addition  to  his  sales  in  these 
four  counties,  he  also  distributes  milk  in 
Pocahontas  County,  which  was  not  under 
consideration  at  this  hearing.  Most  of 
his  route  sales,  he  indicated,  are  in 
Greenbrier,  Monroe,  and  Pocahontas 
Counties.  A  more  detailed  breakdown  of 
the  proportion  of  his  total  sales  in  each 
county  was  not  presented  at  the  hearing. 
He  stated  that  three  Tri-State  handlers 
were  his  main  competitors. 

Opposition  to'  the  regulation  of  the 
Ronceverte  distributor  was  expressed  also 
by  one  of  the  dairy  farmers  who  ship 
milk  to  this  dealer. 

About  80-85  percent  of  this  distribu¬ 
tor’s  receipts  are  sold  as  fluid  milk  prod¬ 
ucts.  Except  for  2  or  3  months,  he  pays 
a  “flat”  price  to  his  13  shippers  for  all 
milk  received.  During  the  heavy  produc¬ 
tion  months  he  declares  a  certain  portion 
of  the  deliveries  as  surplus  (12  percent 
in  May  1968  and  7  percent  in  June  1968, 
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for  example)  and  pays  a  lower  price  than 
is  paid  for  the  other  receipts.  His  "flat” 
price  approximates  the  Tri-State  uni¬ 
form  price  for  the  Charleston-Hunting- 
ton  district. 

Of  the  total  Class  I  sales  in  Green¬ 
brier  County,  39-46  percent  was  reported 
to  be  by  handlers  under  the  Tri-State 
and  Cincinnati  orders.  An  additional  6 
percent  o.  the  sales  was  by  Appalachian 
order  handlers,  and  the  remainder  by 
unregulated  distributors. 

The  sales  breakdown  described  for 
Monroe  County  was :  Tri-State  handlers, 
30-40  percent  of  the  total  county  sales; 
Appalachian  handlers,  20-30  percent; 
and  unregulated  distributors,  40  percent. 

Tri-State  and  Cincinnati  handlers 
were  reported  to  have  the  majority  of  the 
route  sales  in  Summers  County.  Of  the 
total  sales,  10-17  percent  was  attributed 
to  Appalachian  handlers  and  15-31  per¬ 
cent  was  estimated  to  be  made  by  unreg¬ 
ulated  distributors. 

In  Nicholas  County,  about  55-60  per¬ 
cent  of  the  total  sales  is  by  unregulated 
distributors.  Tri-State  handlers  ac¬ 
counted  for  34-44  percent  of  the  total 
and  the  remaining  sales  emanated  from 
the  Eastern  Ohio-Western  Pennsylvania 
market. 

Although  there  was  testimony  that  all 
of  the  Class  I  sales  in  Clay  and  Braxton 
Counties  were  by  regulated  handlers, 
other  witnesses  indicated  that  the  Sum- 
mersville  distributor  had  sales  in  those 
counties. 

As  many  as  seven  different  handlers 
(regulated  under  the  Tri-State,  Appala¬ 
chian,  and  Cincinnati  orders)  were  re¬ 
ported  to  be  distributing  milk  in  one  or 
more  of  these  six  counties.  Support  for 
the  regulation  of  these  particular  coun¬ 
ties  was  expressed  by  only  two  of  the 
handlers.  One  limited  his  'estimony  on 
this  issue  to  a  general  indorsement  of 
the  regulation  of  all  of  the  West  Virginia 
counties  proposed  by  the  cooperatives. 
The  other  handler  limited  his  support  to 
the  inclusion  in  the  marketing  area  of 
only  Greenbrier  and  Nicholas  Counties 
since  it  was  believed  that  this  would 
cause  the  Ronceverte  and  Summersville 
distributors  to  become  regulated  under 
the  Ohio  Valley  i  rder.  He  indicated  that 
although  he  was  not  experiencing  any 
competitive  problems  with  respect  to  the 
Summersville  distributor  there  were  cer¬ 
tain  advantages  for  an  unregulated  dis¬ 
tributor  who  was  not  subject  to  the 
regulatory  program  and  the  auditing 
procedures  connected  with  it.  The  regu¬ 
lated  handler  testified,  though,  that  he 
had  lost  Class  I  sales  in  Greenbrier 
County  and  that  retail  prices  in  that 
area  were  low  relative  to  those  prevail¬ 
ing  in  his  local  sales  area  in  the  market¬ 
ing  area.  The  record  is  silent  on  whether 
or  not  the  sales  in  these  six  counties  by 
each  of  the  regulated  handlers  is  a  sig¬ 
nificant  proportion  of  their  total  Class 
I  business. 

It  cannot  be  concluded  from  this  rec¬ 
ord  that  the  several  regulated  handlers 
distributing  milk  in  these  six  counties 
are  experiencing  disorderly  maiketing 
conditions  to  a  degree  that  warrants  the 
inclusion  of  these  areas  in  the  proposed 
Ohio  Valley  marketing  area. 

FEDERAL 


The  cooperatives’  proposal  would  ex¬ 
tend  the  marketing  area  to  include  also 
the  Ohio  counties  of  Williams,  Defiance, 
Paulding,  and  the  unregulated  portion 
of  Van  Wert.  The  Northwestern  Ohio 
marketing  area  now  includes  the  city  of 
Delphos  in  Van  Wert  County. 

There  are  five  unregulated  distributors 
in  these  areas,  none  of  whom  appeared 
at  the  hearing.  Their  operations  were 
described  by  the  cooperatives’  spokesman. 

A  distributor  at  Van  Wert  in  Van  Wert 
County,  who  receives  milk  from  three 
dairy  farmers,  is  the  only  unregulated 
distributor  selling  milk  in  that  county. 
His  sales  were  estimated  to  be  10  percent 
of  the  total  Class  I  sales  in  the  county. 

Unregulated  fluid  milk  sales  are  made 
in  the  other  three  counties  by  a  dis¬ 
tributor  at  Defiance  in  Defiance 
County.  It  was  estimated  that  of  the 
total  Class  I  sales  in  each  county  this 
distributor  accounted  for  34  percent  in 
Defiance  County,  16  percent  in  Paulding 
County,  and  7  percent  in  Williams 
County.  The  distributor,  who  is  supplied 
by  24  dairy  farmers,  is  partially  regu¬ 
lated  under  the  Northwestern  Ohio  order 
on  the  basis  of  sales  in  the  marketing 
area. 

There  are  three  unregulated  distribu¬ 
tors  in  Williams  County.  The  distributor 
at  Bryan  receives  milk  from  four  dairy 
farmers,  the  one  at  West  Unity  produces 
his  own  supply,  and  Jie  one  at  Edgar- 
ton  has  one  shipper.  The  latter  distribu¬ 
tor  is  partially  regulated  under  the 
Indiana  order. 

Proponents  indicated  that  the  unreg¬ 
ulated  distributors  might  have  as  high 
as  60  percent  of  the  total  Class  I  sales 
in  Williams,  Defiance,  and  Paulding 
Counties. 

The  five  unregulated  distributors  were 
described  as  paying  their  shippers  ap¬ 
proximately  the  Northwestern  Ohio  uni¬ 
form  price  for  the  milk  disposed  of  in 
fluid  uses.  Regulation  of  these  distrib¬ 
utors  is  necessary,  proponents  contended, 
because  of  their  competition  with  reg¬ 
ulated  handlers  who  are  subject  to  clas¬ 
sified  prices. 

The  area  expansion  involving  these 
four  counties  was  supported  by  nine 
Northwestern  Ohio  order  handlers.  Their 
spokesman,  who  operates  a  regulated  dis¬ 
tributing  plant  at  Findley,  Ohio,  Indi¬ 
cated  that  he  found  the  Bryan  and  De¬ 
fiance  distributors  to  be  a  disturbing  fac¬ 
tor  in  the  retail  market. 

The  limited  evidence  in  the  record  con¬ 
cerning  this  four-county  area  does  not 
permit  a  proper  evaluation  of  the  pro¬ 
posal  for  extending  regulation  to  these 
counties.  More  information  on  the  dis¬ 
tribution  patterns  of  regulated  and  un¬ 
regulated  sellers  in  the  area,  for  in¬ 
stance,  would  be  helpful  in  analyzing  the 
alleged  competitive  problems.  Each  of 
the  four  counties  is  bordered  on  the  east 
by  the  Northwestern  Ohio  marketing 
area  and  on  the  west  by  the  Indiana  mar¬ 
keting  area.  Proponents  indicated  that 
both  Northwestern  Ohio  and  Indiana 
handlers  have  Class  I  sales  in  the  four- 
county  area.  However,  the  record  is  lack¬ 
ing  in  any  indication  of  how  extensive 
the  sales  of  Indiana  handlers  are.  With 
Fort  Wayne,  a  major  distribution  center 
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in  the  Indiana  market,  being  as  close  to 
the  four-county  area  as  Toledo,  it  is 
reasonable  to  expect  that  this  area  may 
be  an  important  sales  area  of  Fort  Wayne 
handlers.  Reasonable  evidence  on  the 
amount  of  Class  I  business  in  these  coun¬ 
ties  by  Northwestern  Ohio  handlers  was 
generally  lacking  also. 

In  view  of  the  lack  of  sufficient  evi¬ 
dence  on  the  record  concerning  Wil¬ 
liams,  Defiance,  Paulding,  and  Van  Wert 
Counties,  these  areas  should  not  be  in¬ 
cluded  in  the  Ohio  Valley  marketing 
area. 

Cooperatives  proposed  that  Adams 
Township  in  Coshocton  County,  Ohio, 
be  included  in  the  Ohio  Valley  market¬ 
ing  area.  The  remainder  of  the  county  is 
presently  in  the  Columbus  marketing 
area.  The  only  fluid  milk  sales  reported 
to  be  made  in  Adams  Township  are  by  a 
Tuscarawas  County  handler  regulated 
under  the  Eastern  Ohio-Western  Penn¬ 
sylvania  order.  Since  this  township  is 
not  a  part  of  the  sales  area  of  Ohio 
Valley  handlers,  it  should  not  be  included 
in  the  marketing  area  of  the  proposed 
order. 

Although  some  of  the  route  disposition 
of  handlers  to  be  regulated  under  the 
Ohio  Valley  order  will  extend  beyond 
the  boundaries  of  the  counties  proposed 
for  regulation,  it  is  neither  practical  nor 
reasonable  to  extend  the  regulated  area 
to  cover  all  areas  where  a  handler  has  or 
might  develop  some  route  disposition.  Nor 
is  it  necessary  to  do  so  to  accomplish 
effective  regulation  under  the  order.  The 
marketing  area  herein  proposed  is  a 
practicable  one  in  that  it  will  encompass 
the  great  bulk  of  the  fluid  milk  sales  of 
handlers  to  be  regulated. 

All  producer  milk  received  at  regu¬ 
lated  plants  must  be  subject  to  classi¬ 
fied  pricing  under  the  order  regardless 
of  whether  it  is  disposed  of  within  or 
outside  the  marketing  area.  Otherwise, 
the  effect  of  the  order  would  be  nullified 
and  the  orderly  marketing  process  would 
be  jeopardized. 

If  only  a  pool  handler’s  "in-area”  sales 
were  subject  to  classification,  pricing, 
and  pooling,  a  regulated  handler  with 
Class  I  sales  both  inside  and  outside  the 
marketing  area  could  assign  any  value 
he  chose  to  his  outside  sales.  He  thereby 
could  reduce  the  average  cost  of  all  his 
Class  I  milk  below  that  of  other  regu¬ 
lated  handlers  having  all,  or  substan¬ 
tially  all,  of  their  Class  I  sales  within  the 
marketing  area.  Unless  all  milk  of  such 
a  handler  were  fully  regulated  under  the 
order,  he  in  effect  would  not  be  subject 
to  effective  price  regulation.  The  absence 
of  effective  classification,  pricing  and 
pooling  of  such  milk  would  disrupt  or¬ 
derly  marketing  conditions  within  the 
regulated  marketing  area  and  could  lead 
to  a  complete  breakdown  of  the  order. 
If  a  pool  handler  were  free  to  value  a 
portion  of  his  milk  at  any  price  he 
chooses,  it  would  be  impossible  to  enforce 
uniform  prices  to  all  fully  regulated  han¬ 
dlers  or  a  uniform  basis  of  payment  to 
the  producers  who  supply  the  market.  It 
is  essential,  therefore,  that  the  order 
price  all  the  producer  milk  received  at  a 
pool  plant  regardless  of  the  point  of 
disposition. 
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4.  (a)  Milk  to  be  priced  and  pooled.  It 
is  necessary  to  designate  clearly  what 
milk  and  which  persons  would  be  sub¬ 
ject  to  the  merged  order.  This  is  accom¬ 
plished  by  providing  definitions  to  de¬ 
scribe  the  persons,  plants,  and  milk  to 
which  the  applicable  provisions  of  the 
order  relate. 

The  following  principal  definitions  in¬ 
cluded  in  the  proposed  order  would  serve 
to  identify  the  specific  types  of  milk  and 
milk  products  to  be  subject  to  regulation 
and  the  persons  and  facilities  involved 
with  the  handling  of  such  milk  and  milk 
products.  Definitions  relating  to  han¬ 
dling  and  facilities  are:  “Route  disposi¬ 
tion,”  “plant,”  “distributing  plant,” 
“supply  plant,”  “pool  plant,”  and  “non¬ 
pool  plant.”  Definitions  of  persons  in¬ 
clude:  “producer,”  “handler,”  and 

“producer-handler.”  Definitions  relat¬ 
ing  to  milk  and  milk  products  include 
“producer  milk,”  “fluid  milk  product,” 
and  “other  source  milk.”  A  number  of 
these  definitions  were  of  particular  is¬ 
sue  at  the  hearing  and  are  discussed 
below. 

Plant.  A  “plant”  definition  should  be 
provided  for  the  purpose  of  designating 
the  type  of  milk  handling  facilities  to 
which  the  order  provisions  would  apply. 
A  plant  would  be  the  land,  buildings,  and 
equipment  constituting  a  single  operat¬ 
ing  unit  which  contains  stationary  hold¬ 
ing  facilities  and  which  handles  or  proc¬ 
esses  bulk  milk  or  milk  products.  Sepa¬ 
rate  intermediary  distribution  points 
used  in  the  disposition  of  packaged  fluid 
milk  products  would  not  be  plants.  Sim¬ 
ilarly,  separate  reload  points  used  for 
transshipping  farm  bulk  tank  milk  wrould 
not  be  plants.  However,  if  such  distribu¬ 
tion  points  or  reload  points  are  on  the 
premises  of  a  plant,  they  would  be  con¬ 
sidered  a  part  of  the  plant  operation. 
This  is  necessary  since  otherwise  it  can¬ 
not  be  assured  that  the  operations  at 
these  ancillary  facilities  are  in  all  in¬ 
stances  and  respects  separate  from  the 
plant  operation.  Such  assurance  is  re¬ 
quired  because  of  the  different  pricing 
treatment  under  the  order  that  would 
apply  to  milk  handled  through  the  vari¬ 
ous  types  of  facilities. 

A  “plant”  definition  of  generally  sim¬ 
ilar  scope  is  now  contained  in  the  Cin¬ 
cinnati,  Miami  Valley,  and  Northwestern 
Ohio  orders.  The  Tri-State  and  Colum¬ 
bus  orders  do  not  define  a  “plant.” 

Distributing  plant  and  supply  plant. 
Because  of  the  differences  in  marketing 
practices  and  functions  between  distrib¬ 
uting  plants  and  supply  plants,  separate 
performance  standards  should  be  pro¬ 
vided  for  them.  Defining  such  types  of 
plants  would  facilitate  this. 

A  “distributing  plant”  would  be  a  plant 
in  which  milk  approved  by  a  duly  con¬ 
stituted  health  authority  for  fluid  con¬ 
sumption,  or  filled  milk,  is  processed  or 
packaged  and  from  which  Class  I  milk 
is  distributed  on  routes  in  the  marketing 
area. 

A  “supply  plant”  would  be  a  plant  from 
which  a  fluid  milk  product  approved  by  a 
duly  constituted  health  authority  for 
fluid  consumption,  or  filled  milk,  is  trans¬ 
ferred  to  a  pool  plant. 


Pool  plant.  Essential  to  the  operation 
of  a  marketwide  pool  is  the  establishment 
of  minimum  performance  requirements 
to  distinguish  between  those  plants  sub¬ 
stantially  engaged  in  serving  the  fluid 
needs  of  the  regulated  market  and  those 
plants  which  do  not  serve  the  market  in 
a  way  or  to  a  degree  that  warrants  their 
sharing  (by  being  included  in  the  pool) 
in  the  Class  I  utilization  of  the  market. 
The  pooling  standards  for  distributing 
plants  and  supply  plants  that  are  con¬ 
tained  in  the  attached  order  would  carry 
out  this  concept  under  the  present  mar¬ 
keting  conditions. 

To  qualify  as  a  pool  plant,  the  Class  I 
route  sales  from  a  distributing  plant 
during  the  month  should  be  not  less  than 
50  percent  for  the  months  of  September 
through  February,  and  45  percent  for  the 
months  of  March  through  August,  of  the 
plant’s  total  receipts  of  fluid  milk  prod¬ 
ucts  approved  for  fluid  consumption.  The 
plant’s  route  sales  in  the  marketing  area 
during  the  month  should  be  not  less  than 
15  percent  of  its  total  route  disposition. 

In  determining  if  either  of  the  qualify¬ 
ing  percentages  have  been  met,  the  route 
disposition  of  the  plant  should  include 
packaged  fluid  milk  products  transferred 
as  Class  I  milk  to  other  plants.  Such  per¬ 
centage  computations  should  be  exclu¬ 
sive,  however,  of  filled  milk  receipts  and 
sales  and  of  packaged  fluid  milk  products 
.eceived  from  other  plants  if  priced  as 
Class  I  milk  under  any  Federal  order. 
Also,  the  50  percent  requirement  should 
be  exclusive  of  bulk  fluid  milk  products 
received  at  the  distributing  plant  by 
transfer  or  diversion  from  other  plants 
as  Class  II  or  Class  III  milk.  Diversions  of 
milk  from  the  distributing  plant,  whether 
by  the  plant  operator  or  a  cooperative, 
would  be  included,  however,  in  the  plant's 
receipts  for  determining  if  the  50  percent 
requirement  has  been  met. 

The  pooling  standards  for  distributing 
plants  should  accommodate  certain  spe¬ 
cial  situations.  A  distributing  plant  that 
fails  to  meet  the  total  route  disposition 
requirement  for  the  month  (50  percent  or 
45  percent,  as  the  case  may  be)  should 
not  be  disqualified  as  a  pool  plant  for  this 
particular  reason  if  this  requirement  was 
met  in  the  preceding  month.  Also,  a  dis¬ 
tributing  plant  with  route  disposition 
only  on  the  campus  of  the  Ohio  State 
University  at  Columbus  should  be  re¬ 
quired  to  meet  the  50  percent  route  sales 
requirement  only  for  the  months  of  Jan¬ 
uary,  February,  October,  and  November. 

These  pooling  standards  for  distribut¬ 
ing  plants,  with  the  exception  of  the 
slightly  olwer  total  route  disposition 
requirement  for  the  months  of  March 
through  August,  were  proposed  by  the 
seven  cooperatives  advocating  the  mer¬ 
ger.  Although  they  proposed  the  continu¬ 
ation  of  the  pooling  standards  now  in  the 
Cincinnati  order,  recognition  should  be 
given  also  to  the  standards  under  the 
other  orders  to  be  merged.  The  intent  of 
the  proposed  merger  is  not  the  exclusion 
from  the  pool  of  those  regulated  distrib¬ 
uting  plants  that  are  now  regularly  serv¬ 
ing  the  separately  regulated  marketing 
areas.  The  present  pooling  requirements 
under  the  five  orders,  while  varying 


somewhat  from  one  order  to  another, 
nevertheless  were  established  for  the 
same  purpose,  namely,  to  distinguish  be¬ 
tween  those  plants  that  are  serving  the 
fluid  needs  of  the  market  and  those  that 
are  not. 

Because  of  the  differences  in  the  pool¬ 
ing  provisions  of  the  several  orders,  a 
handler  objected  to  the  use  of  the  Cin¬ 
cinnati  order  pooling  provisions  under 
the  merged  order  and  proposed  instead 
the  Miami  Valley  order  pooling  require¬ 
ments  for  distributing  plants.  Under  the 
Miami  Valley  order,  the  proportion  of 
the  plant’s  receipts  that  must  be  dis¬ 
tributed  on  routes  is  50  percent  for  the 
months  of  August  through  January,  45 
percent  for  February  and  March,  and  40 
percent  for  April,  May,  June,  and  July. 

The  handler  requesting  the  Miami  Val¬ 
ley  pooling  standards  operates  six  dis¬ 
tributing  plants  that  are  presently  regu¬ 
lated  under  four  of  the  five  Ohio  orders 
involved.  Two  are  pooled  under  the 
Miami  Valley  order,  two  under  the  Co¬ 
lumbus  order,  and  one  each  under  the 
Northwestern  Ohio  and  Tri-State  orders. 
The  handler  pointed  out  that  his  New 
Bremen  plant  under  the  Miami  Valley 
order,  in  addition  to  processing  and 
packaging  fluid  milk  products,  also  man¬ 
ufactures  a  number  of  products,  includ¬ 
ing  cottage  cheese,  sour  cream,  and  sour 
cream  products  (dips).  These  cultured 
products  are  transferred  to  his  other  reg¬ 
ulated  Ohio  distributing  plants  at  Day- 
ton,  Lima,  Zanesville,  and  Westerville. 
The  handler  claimed  that  under  the  dis¬ 
tributing  plant  pooling  requirements 
proposed  by  producers,  the  New  Bremen 
plant  would  not  be  able  to  qualify  as  a 
pool  plant  in  all  months  without  a  major 
change  in  its  operations.  The  proportion 
of  total  route  disposition  relative  to  re¬ 
ceipts  at  the  plant  would  be  less  than 
50  percent  at  times  because  of  the  plant’s 
manufacturing  activities.  The  handler 
urged  that  the  pooling  provisions  for 
the  merged  order  accommodate  the 
specialized  operations  at  the  New  Bremen 
plant  that  has  been  regularly  pooled 
under  the  Miami  Valley  order. 

In  the  recommended  decision,  it  was 
proposed  that  a  “unit”  pooling  provision 
be  included  in  the  merged  order  to  ac¬ 
commodate  the  operations  of  the  multi¬ 
ple-plant  operator  just  described.  Under 
this  provision,  two  or  more  distributing 
plants  of  a  handler  would  have  been  con¬ 
sidered  as  a  unit  for  the  purpose  of 
meeting  the  50  percent  total  route  sales 
requirement.  In  their  exceptions,  cer¬ 
tain  handlers  pointed  out,  however,  that 
such  a  provision  accommodates  only  a 
multiple-plant  operator  and  does  not 
give  recognition  to  those  single-plant 
operators  who  also  may  be  processing 
a  relatively  large  amount  of  Class  II  or 
Class  III  items  in  conjunction  with  their 
fluid  milk  operations. 

On  the  basis  of  a  further  review  of  the 
evidence  in  light  of  the  exceptions  re¬ 
ceived,  it  is  concluded  that  the  unit  pool¬ 
ing  provision  should  not  be  included  in 
the  order.  Instead,  the  50  percent  total 
route  sales  requirement  initially  pro¬ 
posed  for  each  month  should  apply  only 
for  the  months  of  September  through 
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February.  For  the  other  months,  a  dis¬ 
tributing  plant  should  be  required  to  dis¬ 
pose  of  only  45  percent  of  its  receipts  on 
routes. 

The  lower  disposition  requirement  will 
recognize  not  only  the  specialized  opera¬ 
tions  of  presently  regulated  handlers 
but  also  the  proposed  classification 
scheme  and  its  possible  effect  on  the 
qualification  of  distributing  plants  for 
pooling.  As  described  later,  cream  prod¬ 
ucts  no  longer  would  be  Class  I  items. 
Thus,  cream  sales  would  not  count  for 
pooling  purposes  as  a  part  of  a  handler’s 
route  sales.  This  could  make  it  more 
difficult  for  pool  distributing  plants  that 
have  been  regularly  associated  with  the 
separate  markets  to  maintain  their  pool 
status  under  the  merged  order. 

It  should  be  noted  that  handlers  would 
have  some  short-term  pooling  flexibility 
under  the  1 -month  grace  period  that  is 
proposed.  A  distributing  plant  that  fails 
to  meet  the  total  route  sales  requirement 
in  1  month  would  not  be  disqualified  for 
this  reason  if  the  plant  had  been  pooled 
in  the  preceding  month. 

The  period  of  March  through  August 
when  the  lower  pooling  percentage  would 
apply  coincides  with  the  period  of  sea¬ 
sonally  lower  Class  I  utilization  in  the 
proposed  Ohio  Valley  area.  This  same 
period  is  proposed  herein  as  that  time 
when  supply  plants  should  not  be  re¬ 
quired  to  make  minimum  shipments  to 
distributing  plants  for  pool  qualification 
purposes. 

A  supply  plant,  to  qualify  for  pooling, 
should  transfer  to  pool  distributing 
plants  during  the  month  at  least  50  per¬ 
cent  of  the  milk  approved  for  fluid  con¬ 
sumption  (excluding  that  diverted  from 
other  plants)  which  it  physically  re¬ 
ceives  from  dairy  farmers  and  coopera¬ 
tives  acting  as  bulk  tank  handlers.  Any 
route  disposition  of  fluid  milk  products 
(except  filled  milk)  which  the  plant  may 
have  should  also  count  toward  the  50 
percent  disposition  requirement. 

If  a  supply  plant  is  pooled  under  the 
order  in  each  of  the  immediately  preced¬ 
ing  months  of  September  through  Feb¬ 
ruary,  it  should  be  designated  as  a  pool 
plant  for  the  months  of  March  through 
August  irrespective  of 'its  shipments  to 
pool  distributing  plants.  The  plant  would 
have  nonpool  status  during  these  months 
if  such  were  elected  by  the  plant 
operator,  or  if  the  milk  received  at  the 
plant  did  not  continue  to  meet  the  prop¬ 
er  health  requirements. 

These  pooling  standards  for  supply 
plants  are  the  same  as  those  now 
contained  in  the  Cincinnati  order  and 
are  quite  similar  to  those  in  the 
Northwestern  Ohio  order.  The  Cincinnati 
and  Northwestern  Ohio  orders  are  the 
only  two  of  the  five  Ohio  orders  under 
which  supply  plants  of  the  type  being 
considered  at  this  point  are  now  qualify¬ 
ing  as  pool  plants.  All  of  such  plants  are 
proprietary  plants.  The  one  at  Coving¬ 
ton,  Ohio,  is  pooled  under  the  Cincin¬ 
nati  order  and  the  two  at  Belle  Center 
and  Defiance,  Ohio,  are  pooled  under 
the  Northwestern  Ohio  order. 

A  supply  plant  at  Dayton  that  is  op¬ 
erated  by  a  cooperative  association  qual¬ 
ifies  as  a  pool  plant  under  the  Miami 


Valley  order  under  a  different  type  of 
pooling  standard.  This  situation  will  be 
described  later. 

Cooperatives  proposed  that  a  pool  sup¬ 
ply  plant  be  required  to  ship  at  least  65 
percent  of  its  receipts  from  producers 
to  pool  distributing  plants  in  each  of  the 
months  of  September  through  February 
and  35  percent  of  such  receipts  in  each 
of  the  other  months.  No  automatic  pool¬ 
ing  would  be  permitted  under  their 
proposal. 

The  cooperatives  considered  the  more 
stringent  pooling  requirements  necessary 
because  of  the  different  pricing  structure 
which  they  wrere  proposing  for  the  en¬ 
larged  market.  Proponents  pointed  out 
that  the  three  supply  plants  would  be  lo¬ 
cated  within  the  proposed  Ohio  Valley 
marketing  area  where  no  location  dif¬ 
ferentials  would  apply.  It  was  their  posi¬ 
tion  that  with  the  removal  of  the  loca¬ 
tion  differentials  presently  applicable  at 
such  plants  any  less  stringent  pooling 
requirements  could  result  in  producer 
milk  supplies  being  attracted  to  these 
plants  solely  for  manufacturing  pur¬ 
poses. 

The  handler  operating  two  of  the  three 
regulated  supply  plants  (at  Covington 
and  Belle  Center)  proposed  the  adop¬ 
tion  of  the  pool  supply  plant  provisions 
of  the  Cincinnati  order,  wrhich,  as  indi¬ 
cated,  are  the  same  as  proposed  herein 
for  the  merged  order.  He  supported 
these  provisions  to  assure  continued 
pooling  of  his  two  supply  plants  which 
have  been  qualifying  under  these  or 
very  similar  shipping  requirements. 
The  handler  contended  that  milk  from 
the  two  supply  plants  is  available  at  all 
times  to  meet  the  demands  of  the  fluid 
market. 

The  Belle  Center  plant  was  described 
as  a  receiving  station  for  graded  and  un¬ 
graded  milk  delivered  from  farms  in 
cans.  It  also  receives  surplus  milk  from 
handlers  under  .other  orders.  The  pro¬ 
ducer  milk  that  is  not  shipped  to  North¬ 
western  Ohio  order  distributing  plants  is 
moved  to  the  handler's  Covington  pl^nt. 
The  Belle  Center  plant  has  no  manu¬ 
facturing  facilities.  A  minus  location  ad¬ 
justment  of  4.5  cents  per  hundredweight 
currently  applies  to  Class  I  milk  at  this 
plant. 

The  Covington  plant,  in  addition  to  its 
supply  function,  has  manufacturing 
facilities  for  handling  both  graded  and 
ungraded  milk.  Deliveries  from  the  farm 
are  in  cans.  The  plant  is  a  major  outlet 
for  milk  not  needed  for  fluid  use,  with 
such  milk  being  received  at  times  from 
the  Northwestern  Ohio,  Cincinnati, 
Miami  Valley,  Columbus,  Louisville- 
Lexington-Evansville,  and  Indiana 
markets.  Class  I  milk  at  this  plant  is  now 
subject  to  a  minus  location  adjustment 
of  13  cents  per  hundredweight. 

The  operator  of  the  supply  plant  at 
Defiance  proposed  the  adoption  of  the 
supply  plant  pooling  requirements  pro¬ 
vided  under  the  Northwestern  Ohio 
order.  The  principal  difference  between 
these  requirements  and  those  proposed 
for  the  merged  order  relates  to  the 
months  involved  in  qualifying  for  auto¬ 
matic  pool  status.  Under  the  Northwest¬ 
ern  Ohio  order,  a  supply  plant  that  meets 


the  50  percent  shipping  requirement  dur¬ 
ing  each  of  the  preceding  months  of 
September  through  December  is  desig¬ 
nated  a  pool  plant  for  the  months  of 
January  through  August.  The  handler 
maintained  that  these  pooling  stand¬ 
ards  would  facilitate  the  continued  pool¬ 
ing  of  his  plant  under  the  merged  order 
in  the  same  manner  as  it  has  been  reg¬ 
ularly  pooled  under  the  Northwestern 
Ohio  order.  He  claimed  that  milk  supplies 
at  his  plant  are  always  available  to  the 
market  for  fluid  use. 

The  Defiance  plant,  at  which  a  minus 
7.5-cent  location  adjustment  now  applies, 
is  a  manufacturing  plant  that  receives 
both  graded  and  ungraded  milk  in  bulk 
tanks  and  cans  from  dairy  farmers.  Milk 
is  shipped  from  the  plant  to  Northwest¬ 
ern  Ohio  distributing  plants  and  the 
supply  plant  regularly  receives  surplus 
milk  which  Northwestern  Ohio  handlers 
do  not  need. 

The  more  stringent  pooling  standards 
proposed  by  the  cooperatives  are  not 
supportable  at  this  time.  Their  claim  for 
the  higher  shipping  requirements  was 
based  on  anticipated  conditions  under 
the  proposed  merger  rather  than  on  any 
problems  being  experienced  currrently  in 
the  separately  regulated  areas.  The  three 
supply  plants,  as  indicated  by  their  reg¬ 
ulated  status  under  the  Northwestern 
Ohio  and  Cincinnati  orders,  have  been 
supplying  the  regulated  areas  to  the  ex¬ 
tent  that  was  considered  necessary  under 
those  orders.  The  operators  of  these 
plants  stressed  that  they  are  always 
ready  to  make  milk  available  to  distrib¬ 
uting  plants.  This  was  not  refuted  by 
any  witness  at  the  hearing.  Their  ship¬ 
ments  to  regulated  handlers  have  not 
been  limited  to  the  minimum  quantities 
and  months  required  for  pooling  of  their 
plants.  Continuation  under  the  merged 
order  of  the  50  percent  shipping  require¬ 
ment  that  now  applies  to  these  supply 
plants  should  assure  that  supply  plants 
pooled  under  the  order  are  adequately 
associated  with  the  market. 

The  cooperatives  proposed  that  supply 
plant  shipments  be  required  each  month 
throughout  the  year.  However,  the  de¬ 
mand  for  supply  plant  milk  is  less  during 
the  flush  production  months  than  during 
other  months.  Requiring  qualifying  ship¬ 
ments  during  these  months  of  heavy  pro¬ 
duction  when  they  are  not  needed  for 
fluid  use  would  result  in  the  uneconomi¬ 
cal  movement  of  milk.  Thus,  no  minimum 
shipments  should  be  required  in  such 
months  for  a  plant  that  has  demon¬ 
strated  its  association  with  the  market. 

For  the  present  five-market  area,  the 
Class  I  utilization  of  all  receipts  at  pool 
plants  is  generally  the  lowest  in  the 
months  of  March  through  August.  It 
would  be  during  these  months  when  dis¬ 
tributing  plants  would  have  the  least 
need  for  supplemental  milk  from  supply 
plants.  Thus,  any  supply  plant  that  has 
made  the  required  shipments  during  the 
months  of  September  through  February 
should  be  accorded  pool  plant  status  ir¬ 
respective  of  shipments  during  the 
March  through  August  period. 

It  was  proposed  in  the  recommended 
decision  that  March  not  be  included  in 
the  automatic  pooling  period.  Handler 
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exceptions  stressed,  however,  that  the 
failure  to  include  January,  February,  and 
March  in  the  automatic  pooling  period 
would  jeopardize  the  Defiance  supply 
plant’s  pool  status.  The  demand  for  milk 
for  fluid  use  in  the  Ohio  Valley  area  is 
such  in  January  and  February  that  pool 
supply  plants  should  be  required  to  ship 
at  least  half  of  their  producer  receipts 
to  distributing  plants.  Since  the  seasonal 
decline  in  Class  I  utilization  tends  to  start 
in  March,  however,  it  is  reasonable  to  not 
require  mandatory  shipments  by  supply 
plants  in  this  month. 

The  cooperatives’  concern  about  the 
availability  of  milk  at  supply  plants  that 
would  be  pooled  under  the  merged  or¬ 
der  is  not  unreasonable.  If  the  minimum 
shipping  requirements  are  set  too  low, 
supply  plants  could  keep  milk  at  their 
plants  for  manufacture  when  it  is  to 
their  advantage  to  do  so  rather  than 
make  the  milk  available  to  distributing 
plants  when  needed  for  fluid  use.  Includ¬ 
ing  in  the  pool  milk  primarily  acquired 
for  manufacturing  purposes  can  dis¬ 
sipate  the  proceeds  of  the  higher-valued 
Class  I  utilization  of  the  market  other¬ 
wise  returnable  to  those  producers  who 
regularly  furnish  the  market’s  fluid 
needs. 

It  is  difficult,  of  course,  to  determine 
at  this  time  w7hat  effect  the  removal  of 
the  location  adjustments  now  applicable 
at  the  supply  plants  in  the  proposed  area 
may  have  on  the  allocation  of  the  avail¬ 
able  milk  supplies  in  the  Ohio  Valley 
market  to  the  various  regulated  plants. 
It  is  possible  that  reconsideration  of  the 
supply  plant  pooling  standards  may  be 
necessary  after  some  experience  has 
been  gained  under  the  merged  order. 

The  pooling  provision  in  the  Miami 
Valley  order  for  a  supply  “equalization" 
plant  operated  by  a  cooperative  associa¬ 
tion  should  be  continued  under  the 
merged  order.  This  provision  permits 
such  a  plant  to  be  pooled  if,  during  the 
month,  more  than  50  percent  of  the 
producer  milk  of  the  members  of  the 
cooperative  is  either  delivered  directly 
from  their  farms  to  pool  distributing 
plants  of  other  handlers  or  transferred 
to  such  pool  plants  from  the  coopera¬ 
tive’s  plant. 

Presently,  only  one  plant,  at  Dayton, 
would  qualify  under  this  provision.  This 
plant  assists  the  principal  cooperative  in 
the  Miami  Valley  area  in  allocating  sup¬ 
plies  of  member  milk  to  distributing 
plants  in  response  to  their  fluctuating 
needs  and  is  used  to  manufacture  milk 
that  is  unneeded  for  fluid  use  on  week¬ 
ends,  holidays,  and  during  the  heavy 
production  months.  Its  receipts  and 
shipments  fluctuate  widely  as  handlers’ 
demands  vary.  The  efficient  allocation 
and  movement  of  milk  to  distributing 
plants  that  this  balancing  plant  permits 
does  not  make  it  possible,  however,  for 
this  plant  to  qualify  for  pooling  under 
the  normal  shipping  requirements  pre¬ 
scribed  for  supply  plants. 

This  pooling  provision  for  a  coopera¬ 
tive’s  equalization  plant  has  contributed 
to  the  orderly  marketing  of  producer 
milk  in  the  Miami  Valley  marketing  area. 
It  should  promote  the  orderly  and  eco¬ 


nomical  marketing  of  milk  equally  as 
well  in  the  Ohio  Valley  market. 

Route  disposition.  “Route  disposition” 
should  be  defined  as  a  delivery,  either 
directly  or  through  any  distribution  fa¬ 
cility  (including  disposition  from  a  plant 
store  or  by  a  vendor  or  vending  machine) , 
of  a  fluid  milk  product  classified  as  Class 
I,  except  a  delivery  in  bulk  form 
to  a  plant.  However,  for  the  single 
purpose  of  determining  the  pool  status 
of  a  distributing  plant,  packaged  fluid 
milk  products  transferred  from  such 
plant  to  another  plant  should  be  con¬ 
sidered  as  route  disposition  of  the 
transferor  plant.  Such  transfers  should 
be  considered  as  route  disposition  in  the 
marketing  area  to  the  extent  of  the 
in-area  route  disposition  of  the  trans¬ 
feree  plant.  This  proposed  definition  car¬ 
ries  out  essentially  the  same  concept  of 
what  constitutes  route  sales  that  is  now 
reflected  in  the  corresponding  provisions 
in  the  Cincinnati,  Miami  Valley,  and 
Northwestern  Ohio  orders. 

Handler.  The  “handler”  definition  in 
the  proposed  order  is  patterned  on  the 
corresponding  provisions  of  the  Cincin¬ 
nati,  Miami  Valley  and  Tri-State  orders. 
The  definition  contains  an  additional 
handler  category  not  provided  in  the 
Columbus  and  Northwestern  Ohio  or¬ 
ders.  This  category  would  include  any 
cooperative  association  with  respect  to 
producer  milk  which  is  delivered  for  its 
account  from  the  farm  to  the  pool  plant 
of  another  handler  in  a  tank  truck  or 
trailer  owned  or  operated  by,  or  under 
contract  to,  the  cooperative. 

Requiring  the  cooperative  to  be  the 
handler  for  milk  handled  in  this  manner 
affords  a  practicable  basis  of  accounting 
for  such  milk.  Once  milk  from  a  producer 
has  been  commingled  with  milk  of  other 
producers  in  a  tank  truck,  there  is  no 
further  opportunity  to  measure,  sample, 
or  reject  the  milk  of  any  indvidiual  pro¬ 
ducer  whose  milk  is  included  in  the  load. 
A  similar  situation  prevails  when  the 
milk  of  an  individual  producer  is  deliv¬ 
ered  in  a  tank  truck  to  two  or  more 
plants.  The  operator  of  a  pool  plant  to 
which  bulk  tank  milk  is  delivered  has  an 
opportunity  to  determine  only  the  weight 
and  butterfat  test  of  the  total  load. 

If  a  tank  truck  picking  up  milk  at  the 
farm  is  operated  under  the  supervision  of 
a  cooperative  association,  it  is  the  asso¬ 
ciation  that  determines  the  weight  and 
butterfat  content  of  each  producer’s 
milk.  Handlers  have  no  control  and  gen¬ 
erally  take  no  part  in  determining  the 
w'eight  and  butterfat  tests  of  milk  at  the 
farm.  In  some  instances,  handlers  may 
not  even  know  from  which  farms  their 
milk  is  shipped. 

The  milk  delivered  by  the  cooperative 
as  a  bulk  tank  handler  would  be  con¬ 
sidered  as  a  receipt  of  producer  milk  by 
the  operator  of  the  pool  plant  at  which 
it  was  physically  received.  The  pool  plant 
operator’s  obligation  for  such  milk  to 
the  producer-settlement  fund  and  to  the 
administrative  expense  fund  would  be 
the  same  as  for  producer  milk  received 
directly  from  the  farm  of  an  individual 
producer. 


In  some  instances,  as  discussed  else¬ 
where  in  this  decision,  differences  be¬ 
tween  the  quantities  of  producer  milk 
determined  at  the  farm  and  ascertained 
as  physically  received  by  the  operator  of 
the  pool  plant  •  would  be  considered  a 
receipt  of  producer  milk  by  the  coopera¬ 
tive.  For  such  differences  the  cooperative 
(instead  of  the  pool  plant  operator) 
would  be  required  to  settle  with  the  pro¬ 
ducer-settlement  fund  and  administra¬ 
tive  expense  fund. 

Producer -handler.  The  “producer- 
handler”  definitions  in  the  five  orders  are 
basically  the  same  and  should  be  con¬ 
tinued  in  the  proposed  order.  However, 
the  present  orders  differ  somewhat  as  to 
the  quantity  of  milk  that  a  producer- 
handler  may  receive  to  supplement  his 
own  production  and  as  to  the  allowable 
sources  of  such  milk. 

The  cooperatives  proposed  that  a  pro¬ 
ducer-handler  be  permitted  to  receive 
milk  from  pool  plants  and  other  order 
plants,  but  not  more  than  2,500  pounds 
in  any  month.  This  limitation  is  now 
provided  in  the  Miami  Valley  order.  The 
other  four  orders  place  no  volume  limi¬ 
tation  on  receipts  from  plants.  The  Tri- 
State,  Cincinnati  and  Columbus  orders 
permit  supplemental  receipts  only  from 
pool  plants.  Other  Federal  order  plants 
may  also  be  a  source  of  milk  under  the 
Northwestern  Ohio  and  Miami  Valley 
orders. 

A  producer-handler  should  be  per¬ 
mitted  to  purchase  fluid  milk  products 
from  pool  plants  and  other  order  plants 
without  losing  his  producer-handler 
status.  The  provision,  customary  in  Fed¬ 
eral  orders,  that  classifies  such  purchases 
as  Class  I  is  included  in  the  proposed 
order.  Thus,  any  such  purchases 
by  a  producer-handler  could  not  be  from 
a  lower-price  source  than  is  available  to 
his  regulated  competitors,  as  might  be 
the  case  if  he  were  permitted  to  purchase 
fluid  milk  products  from  unregulated 
plants. 

The  volume  limitation  proposed  by  co¬ 
operatives  is  not  necessary  to  maintain 
orderly  marketing  conditions  in  the  Ohio 
Valley  market.  Producer-handlers  were 
not  described  as  a  disruptive  factor  in 
this  market.  The  absence  of  such  a  limi¬ 
tation  in  four  of  the  five  Ohio  orders  has 
caused  no  problems  and  the  limitation 
appears  unneeded  for  the  enlarged 
market. 

Producer  milk.  The  basic  provisions  of 
the  “producer  milk”  definition  proposed 
by  the  cooperatives  should  be  adopted 
for  the  merged  order.  The  purpose  of  this 
definition  is  to  delineate  that  milk  of  a 
producer  that  is  to  be  pooled  and  priced 
under  the  order. 

The  producer  milk  definition  proposed 
herein  would  also  establish  which  milk 
is  the  producer  milk  of  each  handler  who 
handles  the  milk.  This  would  define  for 
each  handler  the  producer  milk  for 
which  he  is  responsible  with  respect  to 
reports,  classification,  payments,  and 
administrative  assessments. 

The  producer  milk  of  a  pool  plant  op¬ 
erator  would  include  the  milk  that  is 
physically  received  at  his  plant  directly 
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from  a  producer  (except  that  received 
as  a  diversion  from  another  pool  plant). 
Also  included  would  be  milk  received  at 
his  plant  from  a  cooperative  acting  as  a 
bulk  tank  handler.  However,  any  differ¬ 
ence  between  the  quantity  of  milk  re¬ 
ceived  from  producers  by  the  coopera¬ 
tive.  as  based  on  farm  tank  measure¬ 
ments,  and  that  claimed  to  be  received 
by  the  plant  operator  would  be  producer 
milk  reported  by  the  cooperative.  In  ad¬ 
dition,  milk  which  a  handler  receives 
from  producers  and  diverts  from  his  pool 
distributing  plant  to  another  plant  (other 
than  a  producer-handler  plant)  would 
also  be  his  producer  milk. 

A  cooperative  association,  other  than 
as  a  plant  operator,  could  have  producer 
milk  for  which  it  is  accountable  in  two 
situations.  One  would  be  where,  as  just 
described,  not  all  of  the  milk  which  it 
receives  from  producers  is  claimed  to  be 
received  by  the  operator  of  the  plant  to 
which  delivered.  In  the  other  situation, 
milk  received  from  producers  which  the 
cooperative  diverts  for  its  account  from 
the  pool  distributing  plant  of  another 
handler  to  a  pool  plant  or  a  non¬ 
pool  plant  that  is  not  a  producer- 
handler  plant  would  be  producer  milk 
of  the  cooperative. 

The  proposed  producer  milk  definition 
would  establish  several  conditions  that 
would  apply  to  producer  milk  diverted 
from  pool  distributing  plants  to  other 
plants.  Milk  of  a  producer  could  be  di¬ 
verted  only  if  at  least  2  days’  production 
of  the  producer  is  physically  received 
during  the  month  at  the  plant  from 
which  his  milk  is  diverted.  During  the 
months  of  September  through  February, 
the  quantity  of  milk  of  a  producer  di¬ 
verted  to  nonpool  plants,  measured  in 
terms  of  days  of  production,  could  not 
exceed  the  quantity  of  the  producer’s 
milk  physically  received  at  pool  plants. 
Any  “overdiversions”  would  not  be  con¬ 
sidered  to  be  producer  milk.  If  the  di¬ 
verting  handler  fails  to  designate  the  de¬ 
liveries  to  nonpool  plants  that  are  not 
producer  milk,  no  milk  diverted  by  him 
to  nonpool  plants  would  be  producer 
milk. 

Milk  diverted  from  pool  distributing 
plants  to  other  plants  should  be  priced 
at  the  location  of  the  plant  to  which  it 
is  diverted.  When  milk  is  delivered  by 
producers  directly  to  a  pool  plant,  it  is 
priced  *at  the  class  and  blend  prices  ap¬ 
plicable  at  the  location  of  the  plant.  Any 
producer  milk  that  is  diverted  to  this 
same  plant  is,  in  essence,  no  different 
than  the  plant’s  regular  receipts  of  pro¬ 
ducer  milk.  This  milk  takes  on  the  same 
location  value  as  the  plant’s  regular  pro¬ 
ducer  supply,  and,  likewise,  it  should  be 
priced  at  the  same  location. 

Also,  with  milk  priced  at  the  plant  to 
which  it  is  diverted,  there  is  not  the 
incentive  as  under  the  opposite  pricing 
arrangement  for  distant  milk  supplies  to 
become  associated  with  the  market  pri¬ 
marily  for  manufacturing  use.  Milk  of 
distant  producers,  after  being  attached 
to  a  pool  distributing  plant  in  the  central 
market,  can  be  diverted  to  a  nonpool 
manufacturing  plant  near  the  farms  of 
such  producers.  In  this  situation,  the 


transportation  costs  on  the  milk  are  re¬ 
duced  when  it  is  diverted  to  the  nearby 
manufacturing  plant.  If  milk  were  priced 
at  the  plant  from  which  diverted,  these 
producers  would  receive,  nevertheless, 
the  central  market  blend  price  even 
though  the  milk  was  not  actually  moved 
to  that  location.  This  results  in  a  pay¬ 
ment  from  the  pool  to  the  distant  pro¬ 
ducers  for  transportation  costs  which,  in 
fact,  were  not  actually  incurred. 

These  conditions  relating  to  diverted 
milk  were  in  most  respects  proposed  by 
the  cooperatives.  While  differing  some¬ 
what  from  the  corresponding  diversion 
provisions  in  each  of  the  five  orders,  a 
reconciliation  of  the  several  producer 
milk  definitions  is,  of  course,  necessary 
for  the  merged  order.  The  various  diver¬ 
sion  provisions  advocated  by  the  coop¬ 
eratives,  which  were  not  opposed  at  the 
hearing,  are  reasonable  in  light  of  the 
marketing  conditions  in  the  Ohio  Val¬ 
ley  area. 

Although  not  proposed  at  the  hearing, 
the  merged  order  should  continue  the 
provision  in  the  Tri-State  order  regard¬ 
ing  milk  diverted  to  an  other  order  plant. 
Unless  it  is  diverted  for  manufacturing 
purposes,  producer  milk  should  not  in¬ 
clude  any  milk  moved  from  a  farm  di¬ 
rectly  to  an  other  order  plant.  Such 
milk’s  eligibility  to  be  pooled  under  a 
Federal  order  would  more  appropriately 
be  determined  at  the  other  order  plant 
where  received.  In  fact,  diversion  to  such 
plants,  if  permitted  unconditionally,  pos¬ 
sibly  could  result  in  the  pricing  and  pool¬ 
ing  of  the  same  milk  under  two  orders. 

Providing  for  the  diversion  of  pro¬ 
ducer  milk  to  an  other  order  plant  for 
manufacturing  purposes  would  contrib¬ 
ute  to  orderly  marketing  by  facilitating 
the  movement  of  milk  for  this  purpose. 
In  some  instances,  a  pool  plant  operator 
or  cooperative  may  find  that  the  most 
accessible  outlet  for  unneeded  supplies 
is  an  other  order  plant. 

For  this  same  reason,  the  order  should 
contain  corollary  provisions  regarding 
milk  diverted  to  an  Ohio  Valley  pool 
plant  from  an  other  order  plant.  Han¬ 
dlers  under  other  orders  may  divert  sur¬ 
plus  milk  to  Ohio  Valley  pool  plants  for 
manufacturing.  If  such  milk  is  desig¬ 
nated  as  Class  II  or  Class  III  milk  under 
the  Ohio  Valley  order,  it  should  not  be 
producer  milk  under  this  order  unless 
the  other  order  does  not  pool  and  price 
the  milk. 

To  facilitate  the  accountability  of  pro¬ 
ducer  milk,  the  producer  milk  definition 
should  provide  that  if  milk  is  delivered 
by  a  pool  plant  operator  in  the  same 
tank  truck  to  more  than  one  plant,  the 
entire  load  shall  be  deemed  to  have  been 
received  at  the  first  pool  plant  where 
milk  is  withdrawn  from  the  truck.  The 
remaining  milk  that  is  delivered  to  other 
plants  would  be  treated  as  a  transfer  of 
milk  from  the  first  plant. 

(b)  Classification  of  milk.  Each  of 
the  orders  to  be  merged  provides  for  the 
classification  of  milk  according  to  use, 
including  specific  rules  for  milk  moved 
from  one  plant  to  another.  Also,  each 
order  sets  forth  a  procedure  for  allocat¬ 
ing  a  handler’s  receipts  from  various 


sources  to  the  different  classes  in  order 
to  determine  the  classification  of  pro¬ 
ducer  milk.  The  classification  provisions 
of  the  separate  orders  differ  in  several 
respects,  though,  and  various  modifica¬ 
tions  were  proposed  by  cooperatives  and 
handlers.  These  are  discussed  below. 

Classes  of  utilization.  The  merged  or¬ 
der  should  provide  for  three  classes  of 
utilization. 

Class  I  milk  should  include  all  skim 
milk  and  butterfat  disposed  of  in  the 
form  of  milk,  skim  milk,  lowfat  milk, 
milk  drinks,  eggnog,  buttermilk,  filled 
milk,  milk  shake  mixes  containing  less 
than  15  percent  total  milk  solids,  and 
mixtures  of  cream  and  milk  or  skim  milk 
containing  less  than  10.5  percent  butter- 
fat.  All  such  products  or  mixtures,  in¬ 
cluding  those  that  are  flavored,  cultured, 
modified  (with  added  nonfat  milk 
solids) ,  concentrated,  or  reconstituted, 
should  be  in  this  class  whether  in  fluid 
or  frozen  form.  These  proposed  Class  I 
products  would  be  designated  in  the 
order  as  “fluid  milk  products.”  Yogurt, 
frozen  desserts,  frozen  dessert  mixes, 
dietary  products  and  infant  formulas  in 
hermetically  sealed  metal  or  glass  con¬ 
tainers,  evaporated  or  condensed  milk 
or  skim  milk  in  plain  or  sweetened  form, 
and  any  product  containing  6  percent 
or  more  nonmilk  fat  (or  oil)  should  not 
be  a  fluid  milk  product. 

Class  I  milk  should  include  also  pack¬ 
aged  fluid  milk  products  that  are  in  a 
plant’s  inventory  at  the  end  of  the 
month.  In  addition,  any  skim  milk  and 
butterfat  specifically  not  accounted  for 
in  Class  II  or  Class  III  (other  than 
shrinkage  within  the  limits  permitted) 
should  be  included  in  Class  I. 

Most  of  the  products  proposed  herein 
to  be  Class  I  milk  are  now  classified  as 
Class  I  under  each  of  the  separate  orders. 
The  Northwestern  Ohio  and  Tri-State 
orders  do  not  include  any  milkshake 
mixes  in  Class  I,  and  under  the  Miami 
Valley  order  eggnog  is  not  a  Class  I  item. 

The  present  orders  include  certain  ad¬ 
ditional  products  in  Class  I  that  would 
not  be  so  classified  under  the  Ohio  Valley 
order.  Each  order  now  includes  sour 
cream  and  half  and  half  as  Class  I  items. 
Sweet  cream,  except  in  frozen,  aerated  or 
sterilized  form,  is  also  a  Class  I  product 
under  each  of  the  five  orders. 

In  addition  to  the  products  proposed 
herein  as  Class  I  items,  the  cooperatives 
proposed  that  Class  I  milk  include  half 
and  half  and  fluid  sweet  cream,  whether 
in  aerated  or  sterilized  form.  Proponents 
stated  that  the  type  of  package  used, 
method  of  processing  the  product,  or 
health  requirements  should  have  no 
bearing  on  the  classification  of  these 
items.  They  pointed  out  that  fluid  cream 
not  in  aerated  or  sterilized  form  is  now 
a  Class  I  product  under  each  of  the 
orders  to  be  merged.  It  was  their  con¬ 
tention  that  sterilizing  the  cream  and 
putting  it  in  hermetically  sealed  con¬ 
tainers,  or  packaging  the  cream  in  pres¬ 
surized  cans,  does  not  warrant  a  different 
classification  for  the  product. 

A  number  of  handlers  now  regulated 
under  the  Ohio  orders  proposed  that  the 
fluid  milk  product  definition  in  the 
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merged  order  be  patterned  alter  the  cor¬ 
responding  definition  in  the  Indiana 
order.  Of  particular  concern  to  these 
handlers  was  the  classification  of  egg¬ 
nog,  aerated  cream,  sterilized  cream,  and 
certain  milk  shake  mixes,  items  that  are 
Class  II  products  under  the  Indiana 
order  but  which  the  cooperatives  pro¬ 
posed  be  in  Class  I  under  the  Ohio  Val¬ 
ley  order.  The  handlers  stressed  that 
their  proposal  would  establish  for  the 
Ohio  Valley  order  a  category  of  Class  I 
products  that  would  be  reasonably  com¬ 
parable  with  that  applicable  to  com¬ 
peting  handlers  in  the  neighboring  In¬ 
diana  and  Eastern  Ohio-Western  Penn¬ 
sylvania  markets. 

The  operator  of  an  unregulated  milk 
plant  at  Washington  Court  House,  Ohio, 
proposed  that  sterilized  cream  products 
and  aerated  cream  be  considered  as 
Class  III  rather  than  Class  I  products. 
He  claimed  that  a  Class  I  classification 
of  these  products,  wrhich  he  distributes 
throughout  Ohio,  would  make  them  non¬ 
competitive  with  nondairy  cream  substi¬ 
tutes,  particularly  in  view  of  the  rela¬ 
tively  high  processing  and  packaging 
costs  associated  with  the  handling  of 
sterilized  products.  He  also  pointed  to 
the  fact  that  the  State  of  Ohio  does  not 
require  that  sterilized  products  be  made 
from  Grade  A  milk,  a  basis  that  has  been 
commonly  used  for  determining  which 
milk  products  should  be  in  Class  I. 

Most  of  the  products  proposed  herein 
to  be  in  Class  I  are  those  for  which 
handlers  in  the  Ohio  Valley  area  require 
a  regular  and  dependable  supply  of  high 
quality  milk.  In  general,  they  are  bulky, 
highly  perishable  products  that  are  proc¬ 
essed  on  a  day-to-day  basis.  They  are 
products  that  are  consumed  by  the  public 
in  fluid  form. 

Most  of  these  proposed  Class  I  prod¬ 
ucts  are  required  by  health  authorities 
having  jurisdiction  in  the  proposed  mar¬ 
keting  area  to  be  made  from  bottling 
grade  (inspected)  milk.  Handlers  who 
are  also  processing  the  few  fluid  items 
not  requiring  inspected  milk  neverthe¬ 
less  use  graded  milk  for  such  items  since 
health  regulations  do  not  permit  them 
to  process  graded  and  ungraded  milk  in 
the  same  facilities.  It  is  this  market  for 
inspected  milk  for  which  the  regulatory 
plan  is  intended  to  assure  an  adequate 
supply  of  pure  and  wholesome  milk. 

Delineation  of  this  Class  I  category 
of  products  is  necessary  for  the  purpose 
of  insuring  a  price  to  producers  for  milk 
used  in  Class  I  that  is  considerably  above 
the  manufacturing  milk  price.  This  is 
necessary  because  of  the  cost  of  getting 
inspected  milk  produced  and  delivered 
to  the  market  in  the  quantities  required. 

Fluid  cream,  including  aerated  and 
sterilized  cream,  and  half  and  half  should 
not  be  Class  I  products.  The  classifica¬ 
tion  of  these  products  will  be  discussed 
later  relative  to  the  Class  II  milk 
classification. 

The  proposed  order  should  continue 
the  provision  now  in  the  five  Ohio  orders 
that  all  nonfat  milk  solids  used  by  a 
handler  be  accounted  for  on  a  skim  milk 
equivalent  basis.  Certain  fluid  milk  prod¬ 
ucts  are  often  modified  by  the  addition 


of  nonfat  dry  milk.  In  accounting  for 
the  total  skim  milk  used  by  the  handler, 
the  normal  quantity  of  water  originally 
associated  with  the  solids  added  to  the 
modified  product  would  be  included  in 
his  receipts  of  milk. 

Questions  were  raised  at  the  hearing 
about  the  present  and  proposed  methods 
of  classifying  the  skim  milk  equivalent 
of  solids  added  to  a  Class  I  product.  The 
proposed  order  should  provide  that  the 
weight  of  the  modified  product  to  be 
classified  in  Class  I  be  the  weight  of  an 
equal  volume  of  the  same  product  made 
without  the  addition  of  the  nonfat  milk 
solids.  Thus,  the  increase  in  the  volume 
of  the  fluid  milk  product  that  is  due  to 
the  addition  of  the  nonfat  milk  solids 
would  be  classified  in  Class  I  at  the 
same  weight  of  the  product  before  modi¬ 
fication.  The  skim  milk  equivalent  of  the 
solids  added,  less  the  weight  represented 
by  the  volume  increase  of  the  product 
due  to  the  added  solids,  would  be  classi¬ 
fied  as  Class  III  milk.  This  classifica¬ 
tion  procedure  is  commonly  used  under 
Federal  orders  and  its  use  here  would  be 
equally  in  keeping  with  the  purposes  of 
the  classified  pricing  plan. 

Inventories  of  fluid  milk  products  at 
the  end  of  each  month  enter  into  the  ac¬ 
counting  for  a  handler’s  current  receipts 
and  utilization.  Such  inventories  in 
packaged  form  should  be  Class  I.  This  is 
the  case  now  under  the  Cincinnati  and 
Miami  Valley  orders,  and  the  coopera¬ 
tives  proposed  that  this  be  continued. 
Certain  handlers  under  the  other  orders, 
which  now  classify  both  bulk  and  pack¬ 
aged  month-end  inventories  of  fluid  milk 
products  in  the  lowest  class,  objected  to 
this  on  the  basis  that  handlers  would 
have  additional  funds  tied  up  in  inven¬ 
tories  of  fluid  milk  products.  It  is  rea¬ 
sonable,  nevertheless,  that  ending  inven¬ 
tories  of  fluid  milk  products  in  packaged 
form  be  classified  as  Class  I  milk.  This 
classification  would  conform  with  the 
ultimate  utilization  of  most  of  the  pack¬ 
aged  inventory. 

Under  this  arrangement,  it  is  neces¬ 
sary  to  insure  that  ending  inventories  of 
packaged  fluid  milk  products  are  ac¬ 
counted  for  on  the  basis  of  the  Class  I 
price  prevailing  in  the  month  of  actual 
disposition.  If  the  Class  I  price  increases 
over  the  previous  month’s  price  (at  which 
the  inventories  were  first  accounted  for) , 
the  handler  should  be  charged  the  dif¬ 
ference  between  the  Class  I  price  for  the 
current  month  and  the  Class  I  price  for 
the  preceding  month  on  the  quantity  of 
ending  Inventory  classified  as  Class  I 
in  the  preceding  month.  If  the  current 
Class  I  price  is  less  than  that  for  the 
preceding  month,  however,  the  handler 
would  receive  a  corresponding  credit. 

Since  the  ultimate  use  of  month-end 
inventories  of  bulk  fluid  milk  products  is 
not  necessarily  apparent,  such  Inven¬ 
tories  should  be  classified  in  Class  in. 
In  the  following  month  they  would  be 
subtracted  under  the  allocation  proce¬ 
dure  from  any  available  Class  HI  milk. 
If  they  are  allocated  to  the  higher  classes, 
the  higher  use  value  of  the  inventories 
would  be  reflected  in  the  returns  to 
producers. 


The  proposed  order  provides  that  the 
inventories  of  packaged  fluid  milk  prod¬ 
ucts  on  hand  at  the  beginning  of  the 
month  be  allocated  to  the  pool  plant’s 
Class  I  utilization  before  the  allocation 
of  all  other  receipts,  except  receipts  of 
packaged  fluid  milk  products  from  other 
order  plants  and,  under  certain  condi¬ 
tions,  from  unregulated  supply  plants. 
This  recognizes  the  previous  month’s  ac¬ 
counting  for  such  inventories  at  the  Class 
I  price.  This  preferential  allocation 
should  apply  to  those  plants  that  were 
fully  regulated  in  the  preceding  month 
under  either  the  Ohio  Valley  order  or 
any  other  order  providing  for  a  similar 
allocation  of  beginning  inventories.  In 
the  case  of  plants  not  so  regulated,  the 
packaged  inventories  should  be  allocated, 
along  with  bulk  inventories,  to  available 
milk  in  the  lower  classes  before  allocat¬ 
ing  receipts  of  other  source  milk  and  pro¬ 
ducer  milk  that  are  permitted  a  pro 
rata  share  of  the  plant’s  Class  I 
utilization. 

This  procedure  will  preserve  the  pri¬ 
ority  assignment  of  producer  milk  to  the 
plant’s  current  Class  I  utilization.  Such 
procedure  is  necessary  also  to  accommo¬ 
date  under  the  first  month’s  operation  of 
the  merged  order  the  present  differences 
in  the  five  orders  in  classifying  ending 
inventories  of  fluid  milk  products  in 
packaged  form  and  in  bulk  form. 

To  insure  the  integrity  of  the  clas¬ 
sification  plan,  skim  milk  and  butterfat 
not  accounted  for  in  Class  H  or  Class 
in  utilizations,  other  than  allowable 
shrinkage,  should  be  classified  as  Class 
I.  Otherwise,  a  handler  could  gain  a 
cost  advantage  by  not  fully  accounting 
for  the  disposition  of  the  milk  handled 
in  his  plant.  In  view  of  this,  it  is  nec¬ 
essary  that  the  Class  H  and  Class  III 
utilizations  be  explicitly  set  forth  in  the 
order. 

Four  of  the  five  orders  to  be  merged 
provide  for  only  two  classes  of  utiliza¬ 
tion.  The  proposed  Ohio  Valley  order 
would  have  three  classes.  Class  III  would 
correspond  generally  with  the  present 
Class  II  under  the  four  orders  and  a  new 
intermediate  classification,  Class  II, 
would  be  established. 

Class  II  milk  should  include  all  skim 
milk  and  butterfat  disposed  of  as  fluid 
cream  (including  aerated  cream  and 
sterilized  cream)  or  as  mixtures  of  cream 
and  milk  or  skim  milk  containing  10.5 
percent  or  more  butterfat,  such  as  half 
and  half.  Frozen  desserts  and  milk  shake 
mixes  would  be  excluded,  however.  Any 
month-end  packaged  inventory  of  fluid 
cream  or  these  mixtures  would  be  in¬ 
cluded  in  Class  II.  Class  II  should  include 
also  skim  milk  and  butterfat  used  to 
produce  yogurt,  sour  cream,  sour  mix¬ 
tures  such  as  dips  and  dressings,  cottage 
cheese,  cottage  cheese  curd,  pancake 
mixes,  and  puddings.  Milk,  skim  milk, 
or  cream  disposed  of  in  bulk  to  any 
commercial  food  processing  -establish¬ 
ment  for  the  manufacture  of  packaged 
food  products  for  consumption  off  the 
premises  likewise  should  be  classified  as 
Class  n  milk.  These  are  milk  utilizations 
for  which  producers  should  receive  a 
higher  return  than  for  milk  used  in  such 
manufactured  products  as  butter,  nonfat 
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dry  milk  and  hard  cheese,  but  which  are 
not  competitive  at  the  Class  I  price  level. 

The  Cincinnati,  Columbus  and  North¬ 
western  Ohio  orders,  which  now  provide 
for  only  two  classes  of  milk,  classify  milk 
used  in  cottage  cheese  as  Class  II  milk. 
Under  the  Miami  Valley  order,  cottage 
cheese  is  also  a  Class  II  product,  but  the 
price  for  skim  milk  used  to  produce  cot¬ 
tage  cheese  is  20  cents  over  the  price 
that  applies  to  skim  milk  in  the  other 
Class  II  products. 

The  Tri-State  order  provides  for  three 
classes  of  milk,  with  Class  II  including 
only  skim  milk  and  butterfat  used  in  cot¬ 
tage  cheese.  The  Tri-State  Class  II  price 
is  15  cents  over  the  Class  III  price.  Effec¬ 
tive  January  1,  1970,  the  15-cent  differ¬ 
ential  over  the  Class  III  price  was  tem¬ 
porarily  suspended  on  the  basis  of  the 
December  18,  1969,  session  of  the  hear¬ 
ing  on  which  this  decision  is  based.  Offi¬ 
cial  notice  is  taken  of  this  suspension  (35 
F.R.  219). 

Sweet  and  sour  cream  and  half  and 
half  are  now  Class  I  products  under 
each  of  the  separate  orders.  At  the  time 
of  the  hearing,  these  orders  also  included 
yogurt  in  Class  I. 

Milk  used  in  pancake  mixes,  puddings, 
and  sour  mixtures  commonly  known  as 
“dips”  is  now  classified  in  the  lowest 
class  under  each  of  the  five  orders.  A 
similar  classification  applies  under  all 
but  the  Miami  Valley  order  to  disposi¬ 
tions  to  commercial  food  processors.  The 
Miami  Valley  order  classifies  fluid  milk 
products  sold  to  food  processors  as  Class 
I  milk. 

The  cooperatives  advocating  the 
merged  order  proposed  that  the  Class  II 
products  be  cottage  cheese,  sour  cream, 
and  yogurt.  They  pointed  out  that  these 
products  have  similar  characteristics  in 
that  they  all  go  through  a  souring  proc¬ 
ess  and  have  a  thick  consistency.  Propo¬ 
nents  contended  that  handlers  neverthe¬ 
less  rely  upon  producers  for  a  regular 
supply  of  high  quality  milk  for  making 
these  products  and  that  producers  should 
be  compensated  to  the  extent  possible 
for  making  such  milk  available  for  these 
uses. 

A  number  of  handlers  in  the  Ohio  Val¬ 
ley  area  opposed  an  intermediate  classi¬ 
fication  of  products  priced  at  a  level 
above  the  Class  III  price.  Opposition 
centered  on  the  inclusion  of  cottage 
cheese  in  the  Class  II  category.  Handlers 
contended  that  this  could  seriously 
jeopardize  their  competitive  position  for 
cottage  cheese  sales  relative  to  handlers 
in  neighboring  markets.  They  noted  par¬ 
ticularly  the  nearby  Indiana  and  Eastern 
Ohio-Western  Pennsylvania  markets, 
where  cottage  cheese  is  now  price*.,  at  the 
Class  III  price  level  adopted  herein  for 
the  merged  order. 

All  items  proposed  herein  as  Class  II 
products  constitute  an  important  and 
continuous  outlet  for  reserve  supplies  of 
producer  milk.  Handlers  process  these 
products  on  a  regular  basis  and  demand 
an  adequate  supply  of  high  quality  milk 
at  all  times  for  such  uses.  There  is  little, 
if  any,  relationship  between  the  volume 
of  the  proposed  Class  II  products  made 
and  the  amount  of  reserve  milk  available 


in  the  market,  as  in  the  case  of  butter 
and  nonfat  dry  milk,  for  instance.  In 
addition  to  the  Class  I  requirements  of 
the  market,  producers  are  generally  ex¬ 
pected  to  produce  sufficient  supplies  of 
milk  for  these  Class  II  products.  This 
undoubtedly  is  due  in  part  to  the  fact 
that  many  of  the  proposed  Class  II  prod¬ 
ucts,  including  cottage  cheese,  yogurt, 
sour  cream,  half  and  half,  and  cream 
(other  than  sterilized  cream)  must  be 
made  from  inspected  milk  if  sold 
throughout  much  of  the  proposed  mar¬ 
keting  area. 

The  proposed  Class  II  products  should 
not  be  priced  at  the  same  level  as  those 
products  proposed  herein  to  be  in  Class 
III.  The  regular  demand  by  handlers 
for  a  high  quality  supply  of  milk  from 
producers  for  these  Class  II  items  war¬ 
rants  that  such  milk  be  priced  above  the 
Class  III  price.  The  classified  pricing 
plan  of  the  merged  order  should  reflect 
this  situation  by  providing  for  a  third 
class  of  utilization. 

Classifying  the  several  types  of  cream 
items,  including  aerated  cream,  sterilized 
cream  and  half  and  half,  in  Class  II 
places  in  the  same  price  category  a  group 
of  generally  competing  products.  Light 
cream  and  half  and  half  are  used  prin¬ 
cipally  by  consumers  in  coffee.  Whipping 
cream,  sterilized  cream  and  aerated 
cream  are  used  as  dessert  toppings. 

Presently,  fluid  cream  and  half  and 
half  are  Class  I  products  under  the  sepa¬ 
rate  orders  and  sterilized  and  aerated 
cream  are  in  the  lowest  class.  This  classi¬ 
fication  scheme  results  in  wide  disparity 
in  pricing  to  handlers  for  products  that 
are  competing  in  the  same  trade  channels 
for  the  same  consumers.  The  manner  in 
which  sterilized  cream  and  aerated  cream 
are  processed  and  packaged  does  not 
change  significantly  the  similar  purposes 
of  use  of  these  cream  items  and  thus  does 
not  constitute  a  basis  for  classifying 
them  differently  from  the  other  cream 
items. 

As  noted  earlier,  the  Cincinnati  and 
Miami  Valley  orders  now  classify  ending 
inventories  of  packaged  fluid  milk  prod¬ 
ucts  in  Class  I.  Thus,  in  the  last  month 
that  these  separate  orders  are  effective, 
handlers  will  have  paid  the  Class  I  price 
for  most  fluid  cream  items,  sour  cream, 
and  half  and  half  thatiare  in  packaged 
form.  Since  such  packaged  products  in 
opening  inventory  would  be  classified  in 
Class  II  under  the  merged  order,  the 
handlers  under  these  two  orders  should 
receive  a  credit  on  such  products  in  the 
first  month  that  the  Ohio  Valley  order 
is  effective.  Such  credit  would  be  at  the 
difference  between  the  Cincinnati  or 
Miami  Valley  Class  I  price  applicable  to 
these  products  in  the  preceding  month 
and  the  Ohio  Valley  Class  II  price  for  the 
current  month.  This  price  adjustment  is 
necessary  to  assure  that  these  proposed 
Class  II  products  will  be  priced  at  the 
same  level  o  handlers  whether  they 
enter  into  the  month’s  accounting  as  be¬ 
ginning  inventory  or  are  made  from  cur¬ 
rent  receipts  of  producer  milk. 

As  in  the  case  of  ending  inventories  of 
bulk  fluid  milk  products,  the  ultimate 
use  of  month-end  inventories  of  bulk 
cream  is  not  usually  apparent.  Such  in¬ 


ventories  of  bulk  cream  thus  should  be 
classified  in  Class  III,  with  the  final 
classification  to  be  determined  the  fol¬ 
lowing  month  through  the  allocation 
procedure. 

Class  III  milk  should  include  all  skim 
milk  and  butterfat  used  to  produce  but¬ 
ter,  nonfat  dry  milk,  dry  whole  milk,  dry 
whey,  dry  buttermilk,  casein,  cheese  (ex¬ 
cept  cottage  cheese  and  cottage  cheese 
curd),  frozen  cream,  milk  shake  mixes 
containing  15  percent  or  more  total  milk 
solids,  frozen  desserts,  frozen  dessert 
mixes,  dietary  products  and  infant  for¬ 
mulas  in  hermetically  sealed  metal  or 
glass  containers,  evaporated  or  con¬ 
densed  milk  or  skim  milk  in  plain  or 
sweetened  form,  and  any  product  con¬ 
taining  6  percent  or  more  nonmilk  fat 
(or  oil) .  These  products  represent  in  gen¬ 
eral  the  residual  uses  of  milk  in  the  mar¬ 
ket  that  is  not  needed  for  those  products 
proposed  herein  as  Class  I  and  Class  II 
products. 

Class  III  should  apply  also  to  those 
products  otherwise  considered  as  Class  I 
and  Class  II  products  that  are  dumped, 
spilled  or  disposed  of  for  animal  feed. 
Month-end  inventories  of  bulk  fluid  milk 
products  and  bulk  cream,  and  the  skim 
equivalent  of  the  nonfat  milk  solids  added 
to  a  fluid  milk  product  that  was  not 
classified  as  Class  I,  likewise  should  be 
Class  III. 

As  under  the  separate  orders,  the  pro¬ 
posed  merged  order  should  permit  the 
classification  of  a  limited  amount  of 
shrinkage  in  the  lowest  class.  The  maxi¬ 
mum  shrinkage  allowance  in  Class  III  at 
each  pool  plant  should  be  2  percent  of  the 
milk  received  directly  from  individual 
producers,  plus  1.5  percent  of  the  bulk 
fluid  milk  products  received  by  transfer 
from  other  pool  plants.  The  same  allow¬ 
ance  should  apply  to  receipts  of  bulk 
fluid  milk  products  from  other  order 
plants  and  unregulated  supply  plants,  ex¬ 
clusive  of  the  quantity  for  which  Class  II 
or  Class  III  classification  is  requested. 

As  described  earlier  in  this  decision,  a 
cooperative  would  be  the  handler  for 
milk  delivered  from  producers’  farms  to 
the  pool  plant  of  another  handler  in  a 
tank  truck  operated  by,  or  under  contract 
to,  the  cooperative.  The  plant  operator 
receiving  the  milk  from  the  cooperative 
would  account  for  this  milk  in  the  same 
manner  as  a  receipt  from  individual  pro¬ 
ducers.  In  this  situation,  however,  the  full 
2  percent  allowance  for  shrinkage  in 
Class  III  should  be  permitted  the  plant 
operator  only  if  he  purchases  the  milk 
on  the  basis  of  farm  weights  and  has  so 
notified  the  market  administrator. 
Otherwise,  the  maximum  Class  III 
shrinkage  allowance  for  the  plant 
operator  should  be  1.5  percent  and  the 
cooperative  should  be  the  responsible 
handler  for  any  difference  between  the 
farm  weights  and  the  weight  at  which  the 
plant  operator  purchased  the  milk.  Of 
this  difference,  up  to  0.5  percent  of  the 
producer  milk  at  farm  weights  should  be 
allowed  as  Class  III  shrinkage  to  the 
cooperative.  Any  such  difference  in  ex¬ 
cess  of  the  maximum  allowable  Class  III 
shrinkage  of  0.5  percent  should  be  Class  I 
milk. 
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In  the  case  of  milk  diverted  from  a 
pool  plant  to  another  plant  by  a  coopera¬ 
tive  or  a  proprietary  handler,  the  plant 
operator  receiving  the  milk  in  his  plant 
should  be  allowed  up  to  2  percent  Class 
III  shrinkage  on  the  milk  if  it  is  pur¬ 
chased  on  the  basis  of  farm  weights.  With 
this  purchase  arrangement,  the  handler 
picking  the  milk  up  at  the  farm  should 
not  be  allowed  any  shrinkage  on  the 
milk.  If  the  milk  is  purchased  on  some 
other  basis,  the  handler  receiving  the 
milk  in  his  plant  should  be  allowed  1.5 
percent  Class  III  shrinkage  and  the 
handler  picking  up  the  milk  at  the  farm 
should  be  allowed  up  to  0.5  percent  Class 
III  shrinkage  as  measured  by  the  farm 
weights. 

The  shrinkage  provisions  proposed 
herein  are  generally  similar  to  those  pro¬ 
vided  in  the  Cincinnati  order,  which  the 
cooperatives  proposed  be  adopted. 

Interplant  movements.  The  provisions 
in  the  attached  order  concerning  the 
classification  of  milk  tranferred  or  di¬ 
verted  from  a  pool  plant  to  another  plant 
are  basically  the  same  as  the  correspond¬ 
ing  provisions  in  the  five  orders  to  be 
merged.  An  additional  provision  now 
contained  in  the  Cincinnati  order  that 
was  proposed  in  the  recommended  deci¬ 
sion  to  be  continued  should  not  be 
adopted.  This  provision  provides  that 
bulk  milk  transferred  or  diverted  be¬ 
tween  pool  distributing  plants  may  be 
classified  by  agreement  between  the  han¬ 
dlers  involved.  However,  such  ‘  agreed 
on”  classification  is  not  allowed  if  the 
producer  milk  at  the  transferee  plant  ex¬ 
ceeds  115  percent  of  the  remaining  Class 
I  milk  at  the  plant  after  the  allocation 
to  the  plant’s  utilization  of  other  source 
receipts,  shrinkage  and  beginning  inven¬ 
tories.  In  this  case,  the  movements  of 
bulk  milk  are  allocated  first  to  any  avail¬ 
able  Class  III  use  at  the  transferee  plant. 

The  115  percent  factor  was  objected 
to  by  a  handler  who  claimed  that  this 
percentage  was  too  low  to  give  him  the 
flexibility  in  supply  sources  that  is  re¬ 
quired  by  his  fluctuating  Class  I  dispo¬ 
sition.  He  contended  that  a  factor  of  125 
percent  was  more  reasonable. 

Another  handler  opposed  the  restric¬ 
tions  on  classification  by  agreement  be¬ 
tween  the  handlers  involved  on  the  basis 
that  this  would  delay  the  submission  of 
accurate  monthly  reports  of  receipts  and 
utilization  to  the  market  administrator. 

On  the  basis  of  exceptions  and  a  fur¬ 
ther  review  of  the,  record  evidence  on 
this  matter,  it  is  concluded  that  this  par¬ 
ticular  provision  is  unnecessary  under 
the  conditions  expected  to  prevail  under 
the  merged  order.  When  incorporated  in 
the  Cincinnati  order,  this  provision  wras 
directed  toward  a  specific  problem  on 
location  adjustment  credits  on  milk 
moved  between  pool  plants.  Other  provi¬ 
sions  of  the  proposed  merged  order  will 
tend  to  mitigate  this  problem  under  the 
current  marketing  situation. 

A  handler  objected  to  the  continued 
use  of  a  transfer  provision  now  stand¬ 
ard  in  most  orders.  This  provision,  as 
adopted  herein,  specifies  that  if  the  form 
in  which  any  fluid  milk  product  trans¬ 
ferred  to  an  other  order  plant  is  not  de¬ 
fined  as  a  fluid  milk  product  under  the 
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other  order,  the  transferred  product 
shall  be  classified  according  to  the  classi¬ 
fication  provisions  of  the  Ohio  Valley 
order.  The  handler  contended  that  this 
would  keep  an  Ohio  Valley  handler 
from  competing  in  another  market  for 
sales  of  a  fluid  milk  product  when  the 
product  for  which  he  must  pay  the  Class 
I  price  is  not  similarly  priced  in  the  other 
market. 

The  handler  is  proposing  in  effect 
price  discrimination  between  producer 
milk  sold  inside  and  that  sold  outside 
the  marketing  area.  This  goes  to  the 
problem  of  establishing  a  Class  I  price 
that  would  induce  an  adequate  supply 
of  quality  milk  for  the  Ohio  Valley  mar¬ 
ket.  Such  price  should  bring  forth  a 
sufficient  supply  for  the  Ohio  Valley 
marketing  area  but  not  necessarily  to 
fulfill  the  requirements  of  outside 
markets. 

There  is  no  basis  in  this  price  deter¬ 
mination  for  discriminating  between 
milk  sold  inside  and  outside  the  market¬ 
ing  area.  The  milk  sold  outside  by  a 
regulated  plant  is  processed  in  the  same 
plant  and  is  produced  under  similar  con¬ 
ditions  as  milk  sold  in  the  marketing 
area.  Thus,  the  milk  moving  through  the 
regulated  handler's  plant,  whether  it  is 
sold  inside  or  outside  the  marketing 
area,  is  part  of  the  same  supply  and 
demand  situation  upon  which  the  price 
level  determination  must  be  made. 

If  the  price  to  farmers  were  higher 
for  milk  sold  inside  than  for  milk  sold 
outside  the  marketing  area,  returns  for 
disposition  in  the  area  would  bear  the 
burden  of  providing  the  incentive  for 
milk  production  for  both.  To  the  extent 
such  discrimination  in  pricing  at  the 
procurement  level  is  reflected  in  higher 
prices  to  consumers  inside  than  outside 
the  marketing  area,  consumers  in  the 
marketing  area  would  be  subsidizing 
consumers  outside  the  marketing  area. 

Allocation.  The  system  of  allocating  a 
handler’s  receipts  of  milk  to  the  various 
classes  of  utilization  under  the  merged 
order  should  be  basically  unchanged 
from  that  now  used  under  the  separate 
orders.  The  allocation  provisions  of  these 
orders  are  based  on  the  findings  and 
conclusions  of  the  June  19,  1964  (29  F.R. 
9002),  and  October  13,  1969  (34  F.R. 
16881),  decisions  of  the  Assistant  Secre¬ 
tary  issued  with  respect  to  most  of  the 
Federal  orders  applicable  throughout  the 
country.  These  decisions  dealt  with  the 
treatment  under  the  various  orders  of 
milk  which  is  not  subject  to  classified 
pricing  under  any  order,  receipts  of  milk 
at  pool  plants  from  other  order  plants, 
and  filled  milk. 

A  handler  opposed  the  inclusion  in  the 
merged  order  of  certain  allocation  pro¬ 
visions  which  are  standard  in  most 
orders  and  which  cooperatives  proposed 
be  continued.  One  provision  specifies  that 
if  a  handler  receives  packaged  fluid 
milk  products  from  an  other  order  plant, 
2  percent  of  such  receipts  shall  be  allo¬ 
cated  to  the  lowest  class.  The  handler 
contended  that  this  down-allocation  of 
some  of  the  packaged  receipts  results  in 
his  having  to  pay  in  effect  a  premium  on 
the  milk  because  his  purchase  price 
(which  is  outside  the  scope  of  the  order) 
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does  not  reflect  the  lower  value  of  the 
down-allocated  portion  of  his  purchase. 
The  handler  opposed  also  any  down- 
allocation  of  bulk  receipts  from  other 
order  plants.  He  claimed  that  this  makes 
it  uneconomical  for  a  handler  to  im¬ 
port  milk  supplies  from  other  regulated 
markets. 

The  June  1964  decision  set  forth  the 
reasons  for  the  necessary  treatment  un¬ 
der  Federal  orders  generally  of  milk  re¬ 
ceived  at  pool  plants  from  other  order 
plants.  It  is  necessary  that  the  same  al¬ 
location  system  be  used  under  the  merged 
order  so  that  it  will  be  coordinated  with 
the  applicable  regulations  on  all  move¬ 
ments  of  milk  between  Federal  order 
markets.  The  findings  and  conclusions 
of  the  June  1964  decision  as  they  relate 
to  a  handler’s  receipts  from  all  nonpool 
sources  are  equally  applicable  under  cur¬ 
rent  conditions  in  the  proposed  market¬ 
ing  area. 

The  merged  order  should  provide,  how¬ 
ever,  that  there  be  no  pool  obligation 
on  milk  received  at  a  pool  plant  from  an 
unregulated  supply  plant  if  such  milk 
has  been  priced,  in  effect,  as  Class  I 
milk  under  this  or  any  other  Federal 
order.  Bulk  milk  could  be  transferred, 
for  example,  from  a  pool  plant  under  this 
or  another  order  to  a  non-federally  regu¬ 
lated  plant  and,  on  the  basis  of  its  ulti¬ 
mate  utilization,  classified  and  priced  as 
Class  I  milk.  The  unregulated  plant,  in 
turn,  could  transfer  bulk  or  packaged 
milk  to  an  Ohio  Valley  pool  plant.  To 
the  extent  that  this  milk  has  been  priced, 
in  effect,  as  Class  I  milk  under  a  Federal, 
order,  the  Ohio  Valley  handler  receiving 
the  milk  should  not  have  any  pool  obliga¬ 
tion  on  such  milk.  On  any  unpriced  milk 
received  from  an  unregulated  supply 
plant,  the  Ohio  Valley  handler  would 
continue  to  have  an  obligation  to  the 
producer-settlement  fund  at  the  differ¬ 
ence  between  the  Class  I  price  and  the 
weighted  average  price,  as  now  required 
under  the  separate  orders. 

(c)  Class  prices,  butterfat  differen¬ 
tials,  and  location  differentials — Class  I 
price.  The  Class  I  price  under  the  pro¬ 
posed  Ohio  Valley  order  should  be  a  basic 
formula  price  plus  a  stated  Class  I  dif¬ 
ferential  of  $1.50,  and  plus  an  additional 
20  cents.  Such  Class  I  price  should  apply 
at  plants  located  in  a  “Central”  pricing 
zone  w'ithin  the  proposed  marketing  area. 
The  Class  I  price  should  be  increased  5 
cents  at  plants  in  a  “Southeastern”  in¬ 
area  pricing  zone  and  decreased  5  cents 
at  plants  in  a  “Northwestern”  in-area 
pricing  zone.  In  1969,  the  Class  I  prices 
for  the  Central,  Southeastern,  and 
Northwestern  Zones  would  have  averaged 
$6.11,  $6.16  and  $6.06,  respectively. 

Cooperatives  proposed  that  the  Ohio 
Valley  order  continue  to  use  the  basic 
formula  price  now  used  under  the  sepa¬ 
rate  orders.  This  would  include  the  pres¬ 
ent  “flooring”  of  such  price  at  $4.33. 

The  present  basic  formula  price  is 
based  on  pay  prices  for  manufacturing 
grade  milk  at  plants  in  the  heavy  milk 
production  States  of  Minnesota  and  Wis¬ 
consin.  Such  pay  prices  are  used  in  set¬ 
ting  Class  I  prices  under  all  other  Fed¬ 
eral  orders  and  their  continued  use  here, 
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along  with  the  $4.33  “floor”,  will  assist  in 
achieving  adequate  supplies  for  the 
market. 

Cooperatives  also  proposed  that  a 
Class  I  differential  of  $1.75  apply 
throughout  the  entire  Ohio  Valley  mar¬ 
keting  area.  This,  they  claimed,  was  the 
average  price  differential  (including 
supply-demand  adjustments)  prevailing 
under  the  five  orders  combined  during  a 
recent  period  when  milk  supplies  were  in 
reasonable  balance  with  the  Class  I  re¬ 
quirements  of  regulated  handlers.  They 
contended  also  that  the  resulting  Class  I 
prices  at  major  milk  consuming  centers 
such  as  Cincinnati,  Dayton,  and  Colum¬ 
bus  would  be  at  a  reasonable  level  in 
relation  to  the  cost  of  milk  brought  to 
these  cities  from  alternative  supply 
areas,  particularly  from  Wisconsin. 

Three  handlers  regulated  under  the 
Cincinnati  order  proposed  the  use  of 
four  pricing  zones  within  the  marketing 
area.  Zone  1  would  include  all  points  in 
the  marketing  area  (e.g.,  Toledo,  Cincin¬ 
nati,  Dayton,  and  Columbus)  within  320 
miles  of  Chicago.  The  more  distant 
zones,  as  measured  from  Chicago,  would 
be  321-370  miles  (Coshocton  and  Zanes¬ 
ville,  Ohio),  371-420  miles  (Portsmouth 
and  Marietta,  Ohio),  and  421  miles  and 
over  (Charleston,  W.  Va.).  The  Class  I 
differentials  proposed  for  the  four  zones 
are  $1.64,  $1.72,  $1.80,  and  $1.88, 

respectively. 

In  supporting  the  latter  proposal,  the 
spokesman  for  the  three  handlers  em¬ 
phasized  in  particular  the  large  size  of 
the  marketing  area  being  proposed  by 
the  cooperatives  and  the  consequent 
need  for  several  pricing  zones.  The  levels 
of  zone  prices,  he  indicated,  should  take 
into  account  the  cost  of  obtaining  alter¬ 
native  milk  supplies  from  surplus  pro¬ 
duction  areas  such  as  in  Wisconsin. 
Support  for  this  particular  zone  pricing 
arrangement  was  expressed  also  by  two 
major  handlers  at  Coshocton  and 
Columbus. 

A  somewhat  similar  zone  pricing  ar¬ 
rangement  was  suggested  at  the  hearing 
by  a  producer  association  whose  mem¬ 
bers  are  mainly  associated  with  mar¬ 
kets  other  than  those  involved  in  the 
proposed  merger.  Its' concern  was  pri¬ 
marily  with  the  alignment  of  the  Ohio 
Valley  Class  I  price  with  the  Class  I 
prices  in  the  neighboring  Appalachian 
and  Louisville-Lexington-Evansville  Fed¬ 
eral  order  markets.  According  to  the 
association’s  spokesman,  the  pricing 
zones  should  be  structured  in  such  a  way 
as  to  have  increasingly  higher  prices 
applying  at  locations  from  Toledo 
southeastward  to  Charleston.  Under  its 
scheme,  Class  I  differentials  of  $1.70  and 
$2.04  would  apply  at  the  Toledo  and 
Charleston  locations,  respectively. 

Tri-State  handlers  at  Charleston, 
Beckley,  Marietta,  and  Portsmouth  op¬ 
posed  the  zone  pricing  schemes  just 
described.  They  claimed  that  such  pric¬ 
ing  structures  for  their  areas  would  place 
them  at  a  price  disadvantage  relative  to 
their  principal  competitors  who  would  be 
in  the  lower  price  zones. 

The  Class  I  price  differentials  now  ap¬ 
plicable  under  the  five  Ohio  orders  are: 
Northwestern  Ohio — $1.70,  Columbus — 
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$1.45,  Miami  Valley — $1.44,  Cincinnati — 
$1.50,  and  Tri-State — $1.75  for  the 
Chari eston-Huntington  district  and  $1.67 
for  the  Athens-Scioto  district.  These 
figures  include  the  “plus  20  cents”  that 
each  order  now  adds  to  the  stated  Class 
I  differential  in  computing  the  Class  I 
price. 

Class  I  differentials  in  the  Columbus, 
Miami  Valley  and  Cincinnati  areas  are 
subject  monthly  to  supply-demand  ad¬ 
justments.  Until  recently,  prices  in  the 
Tri-State  and  Northwestern  Ohio  areas 
were  similarly  adjusted.  The  supply- 
demand  adjustment  provisions  were  re¬ 
moved  from  these  two  orders  effective 
May  1,  1969,  and  September  1,  1968, 
respectively. 

The  cooperatives  proposed  that  the  ef¬ 
fect  of  the  supply -demand  adjustors  on 
prices  under  the  separate  orders  be 
recognized  in  establishing  the  Class  I 
price  level  for  the  merged  order.  In  1968, 
supply-demand  adjustments  averaged 
+32.5  cents  under  the  Cincinnati  and 
Miami  Valley  orders,  +12  cents  under  the 
Columbus  order,  +5  cents  under  the 
Northwestern  Ohio  order,  and  —6.5  cents 
under  the  Tri-State  order.  Supply- 
demand  adjustments  in  1969  averaged 
+28  cents  under  the  Cincinnati  and 
Miami  Valley  orders  and  +18  cents  under 
the  Columbus  order. 

With  the  effective  supply-demand  ad¬ 
justments,  the  weighted  average  Class  I 
differential  for  the  five-market  area  for 
both  1968  and  1969  was  $1.70  ($1.50  plus 
20  cents) . 

The  Class  I  price  for  the  Ohio  Valley 
order  should  be  established  at  a  level 
which,  in  conjunction  with  the  Class  II 
and  Class  III  prices,  would  result  in  re¬ 
turns  to  producers  sufficient  to  insure  an 
adequate  quantity  of  pure  and  whole¬ 
some  milk  for  the  market,  including  the 
necessary  market  reserves.  Under  pres¬ 
ent  marketing  conditions  in  the  Ohio 
Valley  area,  the  Class  I  pricing  plan 
adopted  herein  should  meet  this 
criterion. 

The  average  Class  I  utilization  of 
producer  milk  in  the  five  regulated  areas 
combined  was  76  percent  in  1968,  and 
74  percent  in  1969.  Proponent  coopera¬ 
tives  indicated  that  this  utilization  rep¬ 
resented  a  satisfactory  balance  between 
producer  milk  supplies  and  the  Class  I 
requirements  of  regulated  handlers.  In 
view  of  this  adequacy  of  supplies,  meas¬ 
ured  by  handler  demands,  returns  to 
producers  under  the  proposed  Ohio  Val¬ 
ley  order  should  be  maintained  at  the 
same  average  level  as  under  the  separate 
orders.  Had  the  proposed  order  been  in 
effect  in  1968  and  1969,  the  Class  I  price 
adopted  herein,  together  with  the  pro¬ 
posed  Class  II  and  Class  III  prices,  would 
have  resulted  in  approximately  the  same 
total  returns  that  producers  in  the  five 
areas  combined  actually  received  under 
the  present  orders. 

As  is  the  case  with  most  Federal  orders, 
each  of  the  separate  orders  now  provides 
that  20  cents  shall  be  added  to  the  stated 
Class  I  price  differential  in  computing  the 
monthly  Class  I  price.  The  merged  order 
should  continue  to  express  the  Class  I 
price  computation  in  this  manner  as  a 
matter  of  uniformity  among  orders. 
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Although  cooperatives  proposed  that  a 
single  Class  I  price  differential  apply 
throughout  the  entire  Ohio  Valley  mar¬ 
keting  area,  location  price  zones  within 
the  proposed  marketing  area  will  assist 
in  assuring  that  not  only  will  milk  sup¬ 
plies  be  adequate  in  total  but  also  that 
each  segment  of  the  marketing  area  will 
be  adequately  supplied. 

A  “Central  Zone”  should  include  all 
territory  in  the  marketing  area  not 
specified  below  as  being  in  the  other  in¬ 
area  location  price  zones.  The  Central 
Zone  would  be  the  “base”  zone  for  an¬ 
nouncing  the  Class  I  and  uniform  prices. 

The  Central  Zone  would  include  all 
plants  now  regulated  under  the  Cincin¬ 
nati,  Miami  Valley  and  Columbus  orders 
except  the  Miami  Valley  pool  plant  at 
New  Bremen,  Ohio,  and  the  Columbus 
order  pool  plants  at  Zanesville,  Dresden, 
and  Crooksville,  Ohio,  Included  also 
would  be  plants  at  Ashland  and  Russell, 
Ky.,  and  at  Portsmouth,  Waverly,  and 
Wheelersburg,  Ohio,  that  are  now  pooled 
under  the  Tri-State  order.  The  three 
presently  unregulated  plants  at  Chilli- 
cothe  and  Hillsboro,  Ohio,  and  at  Mays- 
ville,  Ky.,  that  would  be  newly  regulated 
under  the  Ohio  Valley  order  likewise 
would  be  in  the  Central  Zone. 

A  “Northwestern  Zone”  should  include 
that  portion  of  the  marketing  area  in 
Michigan  and  in  the  Ohio  counties  of 
Allen,  Auglaize,  Crawford.  Fulton,  Han¬ 
cock,  Hardin,  Henry,  Logan,  Lucas, 
Marion,  Mercer,  Morrow,  Putnam,  Rich¬ 
land,  Sandusky  (Woodville  and  Madison 
Townships  only) ,  Seneca,  Van  Wert 
(city  of  Delphos  only),  Wood,  and 
Wyandot.  This  zone  would  encompass 
the  present  Northwestern  Ohio  market¬ 
ing  area  and  the  plants  that  were  regu¬ 
lated  under  the  Northwestern  Ohio  order 
at  the  time  of  the  hearing.  Also  in  this 
zone  would  be  a  plant  at  New  Bremen 
that  is  presently  a  Miami  Valley  order 
pool  plant.. 

The  Class  I  price  to  be  applicable  at 
plants  in  the  Northwestern  Zone  should 
be  the  Central  Zone  Class  I  price  less  a 
location  adjustment  of  5  cents  per 
hundredweight. 

A  “Southeastern  Zone”  should  include 
that  part  of  the  marketing  area  in  West 
Virginia,  in  the  Kentucky  counties  of 
Floyd,  Johnson,  Lawrence,  Magoffin, 
Martin,  and  Pike,  and  in  the  Ohio 
counties  of  Athens,  Coshocton  (except 
Adams  Township),  Guernsey  (except 
Oxford,  Londonderry,  and  Millwood 
Townships) ,  Meigs,  Morgan,  Muskingum, 
Noble,  Perry,  and  Washington.  The  ap¬ 
plicable  Class  I  price  for  this  zone  should 
be  the  Central  Zone  Class  I  price  plus 
a  location  adjustment  of  5  cents. 

Plants  located  within  the  proposed 
Southeastern  Zone  include  those  at 
Charleston,  Beckley,  and  Parkersburg, 
W.  Va.,  and  at  Athens,  Marietta,  Water¬ 
ford,  and  Coshocton,  Ohio,  which  are 
now  pooled  under  the  Tri-State  order. 
Included  also  are  the  previously  men¬ 
tioned  Zanesville,  Dresden,  and  Crooks¬ 
ville  plants  that  are  presently  regulated 
under  the  Columbus  order. 

To  carry  out  the  objective  of  assuring 
adequate  supplies,  it  is  essential  to  estab¬ 
lish  a  proper  Class  I  price  relationship 
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between  the  Ohio  Valley  market  and 
nearby  markets  as  well  as  among  the 
various  segments  of  the  Ohio  Valley  area. 
It  is  necessary  that  milk  for  Class  I  use 
in  this  market  be  competitively  priced 
with  milk  supplies  for  other  nearby  mar¬ 
kets  and  with  milk  that  may  be  dis¬ 
tributed  in  the  Ohio  Valley  area  in  com¬ 
petition  with  local  producer  milk. 

The  proposed  Ohio  Valley  area  is  bor¬ 
dered  by  five  Federal  order  marketing 
areas.  The  milkshed  of  the  Ohio  Valley 
market  overlaps  extensively  with  the 
areas  from  which  each  of  the  neighbor¬ 
ing  markets  draws  its  milk  supplies.  The 
distribution  areas  of  Ohio  Valley  han¬ 
dlers  and  handlers  in  the  surrounding 
markets  also  overlap,  with  handlers 
under  other  orders  selling  in  the  Ohio 
Valley  area.  In  these  circumstances,  it  is 
essential  to  the  orderly  marketing  of 
producer  milk  that  the  Class  I  prices  in 
the  Ohio  Valley  area  be  coordinated 
closely  with  the  Class  I  prices  in  the 
nearby  markets,  with  consideration 
given  not  only  to  the  cost  of  transporting 
milk  between  such  markets  and  the  vari¬ 
ous  segments  of  the  Ohio  Valley  market 
but  also  to  the  opportunities  available  to 
Ohio  Valley  producers  to  move  their 
milk  to  alternative  outlets.  Thus,  oppor¬ 
tunity  costs  as  well  as  actual  transpor¬ 
tation  costs  play  a  part  in  the  avail¬ 
ability  of  milk  to  handlers. 

Relatively  high  Class  I  prices  in  the 
Ohio  Valley  market  not  only  could  en¬ 
courage  additional  supplies  to  attach  to 
the  Ohio  Valley  area  (usually  at  the  ex¬ 
pense  of  neighboring  markets)  but  also 
might  cause  Ohio  Valley  handlers  to  lose 
fluid  milk  sales  to  other  markets.  The 
latter,  in  turn,  could  mean  a  disruptive 
loss  of  Class  I  sales  for  those  producers 
who  are  regular  suppliers  of  milk  for  the 
Ohio  Valley  market.  If  the  Class  I  prices 
paid  by  Ohio  Valley  handlers  result  in 
producer  returns  substantially  under  the 
returns  to  farmers  in  the  nearby 
markets,  on  the  other  hand,  such  han¬ 
dlers  could  experience  difficulty  in  at¬ 
tracting  an  adequate  supply  of  milk  for 
their  Class  I  needs. 

The  Class  I  prices  in  the  surrounding 
markets,  as  well  as  those  for  the  sepa¬ 
rately  regulated  areas  proposed  to  be 
merged,  were  established  to  recognize 
such  intermarket  relationships.  In  order 
to  continue  this  pricing  concept  under 
the  proposed  merger,  the  Class  I  prices 
throughout  the  Ohio  Valley  area  must 
be  in  proper  relationship  with  the  price 
structure  for  the  region. 

It  is  concluded  that  the  establishment 
of  location  price  zones  within  the  pro¬ 
posed  marketing  area,  in  conjunction 
with  the  Class  I  price  levels  proposed, 
will  provide  the  proper  price  relation¬ 
ships  not  only  among  the  segments  of 
the  Ohio  Valley  area  but  also  with  the 
nearby  markets.  The  following  table 
shows  the  Class  I  price  levels  for  the  pro¬ 
posed  Ohio  Valley  order  and  for  orders 
in  surrounding  markets,  as  expressed  for 
different  locations  in  terms  of  a  price 
differential  over  the  basic  formula  price. 


Class  l  price 


Order  differential 

Ohio  Valley: 

(Central  Zone) _ $1.70 

(Southeastern  Zone) _  1.75 

(Northwestern  Zone) _  1.65 

Southern  Michigan  (Detroit) _  1.601 

Indiana: 

(Fort  Wayne) . 1.43 

(Indianapolis)  _  1.47 

Louisville-Lexington-Evansville _  1.49 

Eastern  Ohio-Western  Pennsylvania: 

(Cleveland)  _  1.87 

(Wheeling)  _  1.97 

Appalachian  _  2. 13 


1  A  direct  delivery  differential  of  8  cents 
per  hundredweight  applies  to  all  producer 
milk  received  at  the  Detroit  location,  thereby 
increasing  the  cost  of  Class  I  milk  to  han¬ 
dlers  by  this  amount. 

Because  of  the  competitive  situations 
among  handlers  who  would  be  regulated 
under  the  merged  order,  the  difference 
between  Class  I  prices  in  adjoining  in¬ 
area  price  zones  should  be  limited  to  5 
cents.  There  is  substantial  competition, 
both  for  milk  supplies  and  route  sales,  be¬ 
tween  plants  that  would  be  in  adjoining 
price  zones.  Because  plants  are  dispersed 
throughout  each  of  the  zones,  handlers 
in  many  cases  need  only  to  extend  their 
procurement  and  sales  areas  a  relatively 
short  distance  from  their  plants  before 
overlapping  the  procurement  and  sales 
areas  of  handlers  in  a  neighboring  zone. 
A  price  difference  between  zones  of  more 
than  5  cents  per  hundredweight  could 
adversely  affect  the  competitive  balance 
among  Ohio  Valley  handlers  that  is 
necessary  for  orderly  marketing  of  pro¬ 
ducer  milk. 

Although,  as  previously  stated,  the  co¬ 
operatives  proposed  a  single  Class  I  price 
level  for  the  entire  marketing  area,  a  5- 
cent  per  hundredweight  higher  price  in 
the  eastern  and  southeastern  portions  of 
the  marketing  area  was  contemplated  by 
them.  Their  proposal  included  a  direct 
delivery  differential  of  5  cents  (which 
is  described  later  in  detail  in  this  de¬ 
cision)  to  apply  on  all  producer  milk 
received  at  plants  located  in  what  is  pro¬ 
posed  herein  as  the  Southeastern  Zone 
and  in  certain  additional  nearby  terri¬ 
tory.  While  the  direct  delivery  differen¬ 
tial  is  denied,  the  5-cent  higher  Class  I 
price  for  the  Southeastern  Zone  is  war¬ 
ranted  for  the  reasons  previously  stated. 

The  Class  I  price  level  under  the  order 
should  not  be  substantially  higher  than 
the  co^t  of  obtaining  quality  milk  on  a 
regular  basis  from  alternative  sources. 
This  will  tend  to  assure  producers  in  the 
Ohio  Valley  area  of  a  continuing  outlet 
for  their  milk.  If  a  significant  price  ad¬ 
vantage  exists  long  enough,  handlers 
customarily  relying  on  local  supplies  will 
recognize  the  advantage  of  another  sup¬ 
ply  and  be  encouraged  to  change  their 
buying  arrangements. 

The  Chicago  milkshed  has  been  a 
major  source  of  supplemental  supplies 
for  the  markets  here  to  be  merged  as 
well  as  for  many  other  markets  through¬ 
out  much  of  the  United  States.  Class  I 
prices  gradually  increase  the  more  dis¬ 


tant  the  markets  are  from  the  Chicago 
area,  as  a  reflection  of  the  increasing 
cost  of  moving  milk  from  the  Midwest  to 
the  distant  markets.  This  accounts  gen¬ 
erally  for  the  graduated  levels  of  prices 
in  the  markets  surrounding  the  Ohio 
Valley  market  and  lends  further  support 
to  the  need  for  a  gradation  of  Class  I 
prices  west  to  east  across  the  Ohio  Valley 
marketing  area. 

As  an  example  of  such  milk  move¬ 
ments,  the  spokesman  for  the  major  co¬ 
operative  in  the  Cincinnati  area  testified 
that  during  a  6-month  period  in  1968-69 
his  organization  imported  5  million 
pounds  of  milk  from  Madison,  Wis., 
which  is  in  the  Chicago  milkshed.  The 
cooperative  paid  a  transportation  cost  of 
63  cents  per  hundredweight  for  moving 
the  milk  over  the  435-mile  distance.  This 
is  virtually  equivalent  to  the  transporta¬ 
tion  rate  of  1.5  cents  per  hundredweight 
for  each  10  miles  provided  in  the  location 
differential  provisions. 

The  Class  I  price  differential  under 
the  Chicago  Regional  order,  which  uses 
the  same  basic  formula  price  proposed 
herein,  is  $1,12  at  Madison.  Based  on  the 
order  minimum  price  at  Madison  plus 
transportation,  the  cost  of  this  alterna¬ 
tive  supply  to  Cincinnati  handlers  would 
be  just  slightly  more  than  the  Ohio 
Valley  Class  I  price  for  producer  milk. 

The  Class  I  price  under  the  proposed 
Ohio  Valley  order  should  not  be  sub¬ 
ject  to  a  supply-demand  adjustor.  While 
three  of  the  five  orders  involved  in  the 
proposed  merger  now  contain  supply- 
demand  adjustment  provisions,  coopera¬ 
tives  proposed  that  such  provisions  not 
be  continued  under  the  merged  order. 
No  objections  were  raised  at  the  hearing. 

The  mobility  of  milk  under  today’s 
marketing  conditions  tends  to  make 
questionable  the  possibility  that  a  sup¬ 
ply-demand  adjustor  in  this  market 
would  be  a  useful  pricing  factor.  None 
of  the  orders  for  the  five  surrounding 
markets  contains  a  supply-demand  ad¬ 
justor.  To  include  a  supply-demand  ad¬ 
justor  in  the  Ohio  Valley  order  Class  I 
price  provisions  could  make  for  dis¬ 
parate  pricing  with  nearby  markets  and 
could  impede  orderly  marketing. 

Class  II  price.  The  Class  II  price  should 
be  the  basic  formula  price  (Minnesota- 
Wisconsin  manufacturing  milk  price)  for 
the  month  plus  10  cents.  In  1969,  the 
Class  II  price  adopted  herein  would  have 
averaged  $4.52. 

As  indicated  earlier  in  the  discussion 
on  classification  of  milk,  the  regular  de¬ 
mand  by  handlers  for  a  high  quality  sup¬ 
ply  of  milk  from  producers  for  use  in 
the  proposed  Class  II  products  warrants 
that  such  milk  be  priced  above  the  Class 
III  price  adopted  herein.  The  Tri-State 
and  Miami  Valley  orders  already  reflect 
this  pricing  concept  in  their  classified 
price  structure.  Under  the  Tri-State 
order,  milk  used  in  cottage  cheese  is 
priced  15  cents  over  the  Class  III  price 
of  that  order,  which  is  the  Minnesota- 
Wisconsin  manufacturing  milk  price.  As 
noted  earlier,  this  15-cent  differential 
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was  temporarily  suspended  on  January  1, 
1970,  in  recognition  of  certain  manufac¬ 
turing  class  price  levels  prevailing  at 
the  time  in  nearby  markets.  The  Miami 
Valley  order  now  prices  skim  milk  used  in 
cottage  cheese  at  20  cents  over  the  pro¬ 
posed  Class  III  price. 

Cooperatives  proposed  that  the  Class 
II  price  be  the  Class  III  price  adopted 
herein,  plus  20  cents.  They  contended 
that  producer  milk  supplied  to  handlers 
in  the  Ohio  Valley  area  for  their  pro¬ 
posed  Class  II  uses  (cottage  cheese,  sour 
cream,  and  yogurt)  is  worth  at  least  that 
much  over  the  Class  III  price  to  the  han¬ 
dlers.  Handlers,  on  the  other  hand, 
claimed  that  as  long  as  there  are  mar¬ 
kets  nearby,  such  as  the  Indiana  and 
Eastern  Ohio-Western  Pennsylvania 
markets,  where  no  intermediate  class 
price  applies,  they  will  be  competitively 
disadvantaged  on  the  sale  of  Class  II 
products. 

Making  producer  milk  available  to 
handlers  for  Class  II  uses  warrants  at 
least  a  minimum  compensation  to  pro¬ 
ducers  of  10  cents  over  the  Minnesota- 
Wisconsin  manufacturing  milk  price.  As 
noted  in  the  classification  discussion,  the 
products  proposed  herein  as  Class  II 
items  are  processed  by  handlers  on  a 
regular  basis.  Producers  are  generally 
expected  by  handlers  to  produce  ade¬ 
quate  supplies  of  high  quality  milk  for 
such  uses  and  to  deliver  the  milk  to  cen¬ 
tral  points  in  the  market  for  processing. 
The  Class  I  price  should  not  compensate 
alone  for  the  costs  involved  in  inducing 
the  necessary  supplies  for  these  regular 
outlets  for  producer  milk.  The  Class  II 
price  should  bear  a  reasonable  portion 
of  these  costs. 

Other  than  the  local  producer  supply, 
there  are  no  dependable  sources  of  grad¬ 
ed  milk  for  Class  II  use  within  the  nor¬ 
mal  milkshed  for  the  market.  The  only 
nearby  milk  of  the  necessary  quality  is 
attached  to  other  fluid  milk  markets  sur¬ 
rounding  the  Ohio  Valley  area  and  would 
be  available  only  sporadically  to  Ohio 
Valley  handlers.  Graded  milk  supplies 
are  usually  available  from  more  dis¬ 
tant  heavy  production  areas  such  as  in 
Wisconsin.  However,  the  value  of  such 
milk  in  that  area  would  be  expected  to 
be  no  less  than  the  Minnesota-Wiscon- 
sin  manufacturing  price  for  ungraded 
milk.  With  the  additional  cost  of  trans¬ 
porting  the  milk  to  the  Ohio  Valley  area, 
the  cost  of  such  milk  would  be  in  ex¬ 
cess  of  the  Class  II  price  adopted  herein. 

Class  III  price.  The  Class  III  price 
should  be  the  basic  formula  price  (Min- 
nesota-Wisconsin  manufacturing  milk 
price) ,  but  not  to  exceed  a  butter-nonfat 
dry  milk  formula  price.  This  is  the  pres¬ 
ent  surplus  milk  price  under  the  North¬ 
western  Ohio,  Cincinnati,  Miami  Valley, 
and  Columbus  orders.  Cooperatives  pro¬ 
posed  that  it  be  continued  under  the 
merged  order,  and  no  other  proposal  was 
presented.  In  1969,  such  price  averaged 
$4.25  per  hundredweight. 

The  proposed  Class  III  price  has  fa¬ 
cilitated  the  disposal  of  milk  not  needed 
for  Class  I  use  under  the  separate  orders. 
There  was  no  testimony  that  this  is  an 
unsatisfactory  price  level  at  this  time. 


Such  price  should  result  in  the  orderly 
disposition  of  surplus  milk  in  the  Ohio 
Valley  market. 

Butterfat  differentials.  The  Class  I 
butterfat  differential  under  the  merged 
order  should  be  12  percent  of  the  Chicago 
butter  price  for  the  preceding  month.  The 
Class  II  and  Class  III  butterfat  differ¬ 
entials  should  be  11.5  percent  of  the  Chi¬ 
cago  butter  price  for  the  current  month. 

These  butterfat  differential  rates  are 
presently  used  under  each  of  the  separate 
orders  and  the  cooperatives  proposed 
that  they  be  continued.  Although  they 
proposed  that  the  rate  of  0.115  times  the 
Chicago  butter  price  apply  to  both  Class 
II  and  Class  III  milk,  it  was  proposed  in 
the  recommended  decision  that  the  Class 

11  differential  be  the  Chicago  butter  price 
times  0.12.  This  was  recommended  on  the 
basis  of  having  included  in  Class  II  those 
cream  products  now  in  Class  I  under  each 
of  the  orders. 

In  their  exceptions,  cooperatives  con¬ 
tinued  to  maintain  that  the  0.115  factor 
should  be  used  in  computing  the  Class  II 
butterfat  differential,  thereby  facilitating 
pricewise  the  disposal  of  butterfat  not 
needed  for  Class  I  use.  In  view  of  the 
substantial  support  from  producers  for 
a  lower  return  from  the  butterfat  in  milk 
which  they  deliver  to  handlers,  it  is  con¬ 
cluded  that  the  Class  II  butterfat  differ¬ 
ential  should  be  11.5  percent  of  the 
Chicago  butter  price. 

The  butterfat  differential  to  pro¬ 
ducers  should  be  the  average  of  the 
Class  I,  Class  II  and  Class  III  butterfat 
differentials  weighted  by  the  proportion 
of  butterfat  in  producer  milk  assigned  to 
each  class.  This  procedure  for  comput¬ 
ing  producer  butterfat  differentials, 
which  was  proposed  by  the  cooperatives, 
is  currently  provided  in  four  of  the  five 
orders  to  be  merged  and  will  be  equally 
appropriate  for  the  remainder  of  the 
market.  The  present  producer  differ¬ 
ential  under  the  Tri-State  order,  being 

12  percent  of  the  Chicago  butter  price  for 
the  month,  is  only  slightly  at  variance 
with  the  other  markets.  The  adopted 
method  of  computing  the  producer  but¬ 
terfat  differential  will  assure  producers 
that  their  returns  reflect  the  market 
utilization  of  butterfat  in  each  of  the 
respective  classes. 

Location  differentials  at  plants  outside 
the  marketing  area.  In  addition  to  the 
location  price  adjustments  already  de¬ 
scribed  for  plants  in  the  marketing  area, 
the  merged  order  should  provide  for  the 
appropriate  adjustment  of  Class  I  and 
uniform  prices  at  plants  located  outside 
the  marketing  area. 

The  Class  I  and  uniform  prices  at 
plants  outside  the  marketing  area  should 
be  based  on  the  respective  prices  for  the 
nearest  in-area  zone,  as  measured  from 
designated  points  in  the  marketing  area. 
For  this  purpose,  the  city  halls  of  Cin¬ 
cinnati,  Coshocton,  Dayton,  Lima,  Mari¬ 
etta,  and  Toledo,  Ohio,  Ashland  and 
Maysville,  Ky„  and  Beckley  and  Charles¬ 
ton,  W.  Va„  are  appropriate  locations 
from  which  to  make  such  determinations. 

Competition  in  procurement  and/or 
sales  of  an  out-of-area  plant  that  is 
nearer  the  Northwestern  Zone  than  the 


Southeastern  Zone,  for  example,  is 
mainly  with  plants  in  the  Northwestern 
Zone  rather  than  with  Southeastern 
Zone  plants.  Consequently,  the  price  at 
such  a  plant  should  be  related  to  the 
price  for  such  nearest  in-area  zone. 

For  plants  located  outside  the  market¬ 
ing  area  and  60-70  miles  from  the  near¬ 
est  of  the  designated  measuring  points, 
the  Class  I  and  uniform  prices  at  such 
plants  should  be  11  cents  less  than  the 
price  at  the  applicable  measuring  point. 
At  plants  beyond  the  70-mile  limit,  such 
prices  should  be  reduced  an  additional 
1.5  cents  for  each  10  miles  or  fraction 
thereof  that  such  plants  are  more  than 
70  miles  from  the  nearest  of  the  desig¬ 
nated  cities. 

Each  of  the  orders  to  be  merged  uses 
the  same  location  differential  rate  of  1.5 
cents  per  10  miles  adopted  herein  for 
adjusting  prices  at  plants  beyond  the  first 
location  differential  zone.  The  orders 
vary,  however,  as  to  the  distance  from 
the  designated  measuring  points  to  the 
first  zone  and  as  to  the  differential  for 
that  zone. 

Under  the  Cincinnati  order,  location 
differentials  first  apply  at  plants  50-60 
miles  from  Cincinnati.  The  Class  I  and 
uniform  prices  in  this  zone  presently  are 
reduced  10  cents.  The  Miami  Valley  lo¬ 
cation  differential  is  9  cents  per  hundred¬ 
weight  at  plants  outside  the  marketing 
area  and  50-60  miles  from  the  nearest  of 
Dayton,  Piqua,  Springfield,  Urbana,  or 
Wilmington,  Ohio.  In  the  Columbus  area, 
the  location  differential  is  15  cents  for 
plants  80-90  miles  from  the  nearer  of 
Columbus  or  Zanesville,  Ohio. 

The  Tri-State  location  differential  is 
15  cents  per  hundredweight  at  plants 
outside  the  marketing  area  and  100-110 
miles  from  the  nearest  of  Ashland, 
Paintsville,  and  Pikeville,  Ky.,  Coshoc¬ 
ton,  Gallipolis,  Jackson,  Portsmouth,  and 
Marietta,  Ohio,  and  Bluefield,  Charles¬ 
ton,  Hinton,  Huntington,  and  William¬ 
son,  W.  Va. 

Under  the  Northwestern  Ohio  order, 
the  Class  I  and  uniform  prices  at  plants 
located  outside  an  18-county  area  in 
Ohio  (Allen,  Auglaize,  Crawford,  Erie, 
Fulton,  Hancock,  Hardin,  Henry,  Huron, 
Lucas,  Marion,  Morrow,  Ottawa,  Rich¬ 
land,  Sandusky,  Seneca,  Wood,  and  Wy¬ 
andot  Counties)  and  more  than  40  miles 
from  Toledo  and  15  miles  from  Mans¬ 
field,  Marion,  and  Lima,  Ohio,  are  re¬ 
duced  at  the  rate  of  1.5  cents  for  each  10 
miles  that  such  plants  are  from  the  near¬ 
est  of  these  cities.  No  location  differen¬ 
tials  apply  at  plants  nearer  Cleveland 
than  the  distance  between  Cleveland  and 
Mansfield. 

Cooperatives  proposed  that  under  the 
merged  order  location  differentials  apply 
at  plants  outside  the  marketing  area  and 
65  miles  or  more  from  the  nearest  high¬ 
way  intersection  with  the  boundary  of 
the  marketing  area.  For  plants  in  a  65- 
100  mile  zone,  the  location  differential 
would  be  15  cents.  An  additional  1.5  cents 
per  10  miles  would  apply  under  their 
proposal  at  plants  beyond  the  65-100- 
mile  zone. 

The  principal  basis  for  proposing  this 
particular  location  differentia1  structure 
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was  to  assure  that  no  location  differential 
would  apply  at  Goshen,  Ind.  The  major 
cooperative  in  the  Northwestern  Ohio 
area  operates  a  nonpool  manufacturing 
plant  at  Goshen  and  diverts  substantial 
quantities  of  milk  from  distributing 
plants  to  this  facility.  As  proposed  by 
the  cooperatives,  milk  would  be  priced 
at  the  location  of  the  plant  to  which 
diverted.  The  cooperative  contended  that 
milk  diverted  to  the  Goshen  plant  should 
not  be  priced  lower  than  producer  milk 
delivered  to  area  distributing  plants 
since  the  diverted  milk  is  a  part  of  the 
total  supply  for  the  Class  I  market. 

Because  of  its  bulky,  perishable  nature, 
milk  moved  considerable  distances  in¬ 
curs  a  relatively  high  transportation 
cost.  Thus,  milk  delivered  directly  from 
farms  to  plants  distant  from  the  urban 
center  is  worth  less,  or  has  less  utility, 
to  a  handler  than  milk  which  is  delivered 
to  his  distributing  plant  located  in  or 
near  the  urban  center.  Providing  loca¬ 
tion  differentials  based  on  the  cost  of 
moving  milk  to  the  market  is  necessary 
to  insure  uniform  pricing  to  ah  handlers 
at  the  market,  regardless  of  the  plant 
location  where  the  milk  is  received  from 
producers,  and  to  reflect  its  proper  value 
at  the  latter  location.  Such  location  value 
will  be  affected,  of  course,  by  actual 
transportation  costs  to  market,  and  by 
the  alternative  market  opportunities 
available  to  the  producer.  The  location 
differential  provisions  adopted  herein 
are  needed  to  carry  out  this  concept  for 
the  Ohio  Valley  market. 

The  order  should  insure,  however,  that 
producers  will  not  bear  the  cost  of  un¬ 
necessary  transfers  of  milk  from  a  dis¬ 
tant  pool  plant  to  a  pool  distributing 
plant  at  the  market  center  for  Class  I 
use  when  the  distributing  plant  already 
has  adequate  supplies  of  producer  milk. 
Since  the  distant  plant  would  receive 
a  location  differential  credit  on  milk  so 
moved,  the  total  pool  proceeds  available 
for  distribution  to  all  producers  could  be 
affected  adversely. 

The  limitations  on  allowable  location 
differential  credits  now  contained  in  the 
Cincinnati  order,  which  cooperatives  pro¬ 
posed  be  continued  for  the  larger  market, 
are  adopted.  In  determining  such  credits, 
fluid  milk  products  transferred  as  Class  I 
milk  from  pool  plants  to  a  pool  distribut¬ 
ing  plant  in  a  higher  price  zone  would  be 
assigned  pro  rata  with  the  transferee 
plant’s  producer  receipts  to  the  Class  I 
milk  remaining  at  the  transferee  plant 
after  the  allocation  of  other  source  re¬ 
ceipts,  beginning  inventory,  and  shrink¬ 
age.  If  there  are  transfers  from  more 
than  one  plant,  the  Class  I  utilization 
assignable  to  the  transfers  would  be  al¬ 
located  first  to  receipts  of  milk  from 
plants  at  which  the  Class  I  price  is  not 
less  than  the  Class  I  price  at  such  pool 
distributing  plant.  Further  assignments 
would  then  be  made  to  receipts  of  milk 
from  plants  at  which  the  Class  I  price  is 
lower  than  the  price  at  the  transferee 
plant,  in  sequence  beginning  with  the 
plant  having  the  highest  Class  I  price. 

Because  of  variations  in  daily  Class  I 
demand  at  distributing  plants,  some  milk 
moved  to  such  plants  and  intended  for 
Class  I  use  may  not  be  so  utilized.  The 


proposed  manner  for  determining  the 
allowable  location  differential  credit 
recognizes  this  situation.  The  assign¬ 
ment  to  Class  I  of  interplant  transfers 
pro  rata  with  producer  receipts  provides 
a  reasonable  margin  for  handlers  in  bal¬ 
ancing  receipts  with  day-to-day  bottling 
requirements. 

Each  of  the  orders  to  be  merged  pro¬ 
vides  that  a  pool  plant  operator’s  obliga¬ 
tion  to  the  producer-settlement  fund 
shall  include  payment  for  fluid  milk 
products  received  from  an  unregulated 
supply  plant  if  they  are  allocated  to  Class 
I.  The  handler’s  payment  is  determined 
by  charging  him  at  the  Class  I  price  for 
the  milk  involved  and  giving  him  a  credit 
on  such  milk  at  the  uniform  price.  Both 
prices  are  adjusted  for  the  location  of 
the  unregulated  supply  plant.  The  ad¬ 
justment  of  the  uniform  price,  though,  is 
limited  to  not  less  than  the  lowest  class 
price.  No  limitation  is  applied  currently 
to  the  Class  I  price  adjustment. 

In  the  merged  order,  a  limitation  on 
the  Class  I  price  adjustment  should  be 
provided.  Otherwise,  the  Class  I  price  ad¬ 
justment  could  result  under  certain  con¬ 
ditions  in  the  handler  receiving  a  pay¬ 
ment  from  the  producer-settlement  fund 
on  the  Class  I  milk  obtained  from  the 
unregulated  supply  plant.  Such  payment 
could  result  when  the  location  differen¬ 
tial  at  the  distant  plant  is  greater  than 
the  difference  between  the  Class  I  and 
Class  III  prices.  In  this  circumstance, 
producers  under  the  order,  in  effect, 
would  be  giving  the  handler  a  credit  suf¬ 
ficient  to  reduce  his  cost  for  the  distant 
milk  below  its  value  for  manufacturing 
use  at  the  point  of  purchase. 

A  similar  situation  now  exists  with  re¬ 
spect  to  the  obligation  of  the  operator  of 
a  partially  regulated  distributing  plant 
or  an  other  order  plant.  In  certain  cases, 
the  handler’s  obligation  includes  a  pay¬ 
ment  to  the  producer-settlement  fund  at 
the  difference  between  the  Class  I  price 
applicable  at  his  plant  and  either  the 
“weighted  average”  price  or  the  Class  III 
price.  For  the  reasons  stated  above,  the 
proposed  order  should  provide  that  the 
Class  I  price,  as  adjusted  for  location, 
not  be  less  than  the  Class  III  price  in 
computing  the  obligation  of  these 
handlers. 

A  so-called  “direct  delivery  differen¬ 
tial”  should  not  be  adopted.  The  pro¬ 
ponent  cooperatives  stated  that  pro¬ 
ducers  whose  milk  is  delivered  to  pool 
plants  located  in  a  50-county  area  should 
receive  an  additional  5  cents  per 
hundredweight  over  the  uniform  price 
for  their  milk.  The  effect  of  this  proposal 
on  handlers  would  be  to  increase  their 
cost  of  producer  milk  used  in  each  class 
5  cents  per  hundredweight  over  the  ap¬ 
plicable  class  prices. 

The  proposed  50-county  area  includes 
primarily  the  present  Tri-State  market¬ 
ing  area,  with  the  exception  of  Pike 
County,  Ohio.  Included  also  are  the  ad¬ 
ditional  West  Virginia  counties  that  the 
cooperatives  proposed  be  added  to  the 
marketing  area,  plus  Rowan  and  Carter 
Counties,  Ky.,  and  Coshocton,  Muskin¬ 
gum,  Guernsey,  Noble,  Morgan,  and 
Perry  Counties,  Ohio.  Considering  only 
those  plants  that  are  expected  to  be  re¬ 


gulated  under  the  merged  order,  this 
differential  would  apply  at  three  plants 
now  pooled  under  the  Columbus  order, 
and  at  all  but  one  (in  Pike  County, 
Ohio)  of  the  pool  plants  under  the  Tri- 
State  order. 

Although  the  5-cent  differential  was 
proposed  for  a  large  geographical  area, 
the  alleged  need  for  the  differential  cen¬ 
tered  for  all  practical  purposes  on  the 
problem  of  a  supply  for  the  relatively 
large  distributing  plant  at  Coshocton, 
Ohio,  which  now  is  pooled  under  the  Tri- 
State  order.  A  representative  of  one  of 
the  proponent  cooperatives  that  is  a 
major  supplier  of  Tri-State  handlers 
testified  that  his  cooperative  was  having 
no  trouble  in  furnishing  adequate  sup¬ 
plies  of  milk  to  other  handlers  at 
Charleston,  Marietta,  and  Beckley,  which 
are  in  the  Tri-State  marketing  area.  Tri- 
State  handlers  at  these  locations  corrob¬ 
orated  this  testimony. 

The  Coshocton  plant,  which  receives 
milk  from  about  400  producers,  first  be¬ 
came  operational  in  1968.  At  that  time, 
the  plant  operator  closed  his  distributing 
plant  at  Athens,  Ohio,  which  had  been 
pooled  under  the  Tri-State  order  and 
moved  that  plant’s  operations  to  the  new 
Coshocton  facility.  Also,  distributing 
plants  which  this  handler  operated  at 
Cleveland  and  Clarksburg  were  likewise 
closed  and  their  operations  consolidated 
at  Coshocton.  Distribution  is  made  from 
this  plant  into  the  Tri-State,  Columbus, 
Miami  Valley,  and  Eastern  Ohio-Western 
Pennsylvania  marketing  areas. 

The  consolidation  of  processing  and 
packaging  operations  at  the  Coshocton 
plant  necessitated  a  substantial  rear¬ 
rangement  of  hauling  routes  by  coopera¬ 
tives  to  get  adequate  milk  supplies  deliv¬ 
ered  from  farms  to  the  plant.  A  repre¬ 
sentative  of  the  cooperative  that  formerly 
supplied  the  Clarksburg  plant  testified 
that  over  300  producers  were  shifted 
among  various  plants  in  the  Eastern 
Ohio-Western  Pennsylvania  market  in 
order  to  follow  the  Class  I  sales  of  the 
former  Clarksburg  plant  that  were  moved 
to  the  Coshocton  plant.  The  witness  in¬ 
dicated  that  the' hauling  costs  for  the  co¬ 
operative’s  members  who  were  shifted  to 
the  Coshocton  plant  are  nine  cents  per 
hundredweight  higher  than  formerly. 
This  added  expense  is  presently  being 
borne  by  the  cooperative. 

The  representative  of  another  coopera¬ 
tive  supplying  the  Coshocton  plant  testi¬ 
fied  that  to  follow  the  former  Athens 
plant’s  Class  I  sales,  the  cooperative  con¬ 
sidered  it  necessary  to  shift  milk  that 
had  been  going  to  the  Athens  plant  to 
Coshocton.  In  addition  to  increased  haul¬ 
ing  rates  of  2  to  7  cents  per  hundred¬ 
weight  being  paid  by  individual  pro¬ 
ducers,  the  cooperative  is  paying  haulers 
an  additional  13  cents  per  hundredweight 
on  such  movements  of  milk.  The  witness 
indicated  that  because  of  distance  it  w?s 
not  economically  feasible  to  shift  to  Co¬ 
shocton  all  the  milk  formerly  associated 
with  the  Athens  plant.  Some  milk  was  re¬ 
directed  to  the  Cincinnati  area,  with 
producers  experiencing  a  4-cent  higher 
hauling  cost  than  previously.  Other  milk 
was  shifted  to  a  nearby  Marietta  plant, 
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which  permitted  some  milk  already  as¬ 
sociated  with  the  Marietta  plant  to  be 
shifted  to  Coshocton. 

Proponents  claimed  that  the  higher 
hauling  costs  being  experienced  in  get¬ 
ting  milk  to  the  Coshocton  plant  war¬ 
rants  the  5-cent  differential  which  they 
proposed. 

The  handler  operating  the  Coshocton 
plant  opposed  such  a  payment  on  the 
basis  that  this  differential  is  not  neces¬ 
sary  to  attract  sufficient  milk  to  his  plant. 
He  pointed  to  the  fact  that  the  coopera¬ 
tives  were  adequately  supplying  his  plant 
on  a  continuing  basis.  He  contended  fur¬ 
ther  that  there  are  many  more  producers 
within  a  reasonable  distance  of  his  plant 
than  are  needed  to  furnish  his  supply. 

The  hauling  problems  encountered  by 
proponents  in  supplying  the  Coshocton 
plant,  while  serious  to  the  producers  and 
cooperatives  affected,  are  not  to  be  unex¬ 
pected  in  a  period  of  transition  caused 
by  plant  closings  and  consolidations. 
For  many  years,  distributing  plants  were 
relatively  numerous  and  producers  sel¬ 
dom  had  to  ship  their  milk  any  great 
distance.  More  recently,  the  consolida¬ 
tion  of  processing  operations  in  large, 
centrally  located  facilities  has  required 
many  producers  to  move  their  milk 
much  farther,  and  at  greater  hauling 
cost,  in  order  to  continue  participating 
in  a  Class  I  market.  Such  is  the  case 
described  by  proponents. 

The  marketing  situation  presented 
relative  to  the  direct  delivery  differen¬ 
tial  proposal  indicates  that  it  is  not  a 
matter  of  individual  plants  being  unable 
to  attract  sufficient  milk  for  their  Class 
I  needs,  but  rather  a  case  of  producers 
being  unable  to  find  Class  I  outlets  at  the 
same  hauling  cost.  For  the  reasons  stated 
earlier  in  this  decision,  the  Class  I  price 
that  would  be  applicable  in  much  of  this 
50-county  area  would  be  higher  than 
elsewhere  in  the  marketing  area.  Under 
this  pricing.  Southeastern  Zone  plants 
should  be  able  to  attract  adequate  milk 
supplies  for  Class  I  use.  Handlers  operat¬ 
ing  plants  in  this  zone  should  not  be  re¬ 
quired  under  the  order  to  pay  producers 
an  additional  5  cents  per  hundredweight 
over  the  proposed  Clas,s  I  price,  as  well 
as  over  the  Class  II  and  Class  III  prices, 
as  cooperatives  proposed. 

With  the  application  of  a  single  order 
to  the  now  separately  regulated  areas, 
cooperatives  should  be  able  to  realize 
greater  efficiencies  than  presently  in 
moving  their  members’  milk  to  market 
outlets.  It  is  reasonable  to  expect  that 
cooperatives,  as  they  strive  to  attain  the 
highest  returns  possible  for  their  mem¬ 
bers,  would  actively  seek  to  maximize 
such  hauling  efficiencies. 

(d>  Distribution  of  proceeds  to  pro¬ 
ducers.  A  marketwide  pool  should  be  used 
under  the  merged  order  as  a  means  of 
distributing  among  producers  supplying 
the  market  a  total  dollar  value  based 
on  the  use  of  all  producer  milk  by  all 
handlers.  The  same  method  of  distribu¬ 
tion  is  now  provided  in  each  of  the  orders 
to  be  merged.  This  results  in  a  minimum 
uniform  price  to  be  paid  to  producers 
or  associations  of  producers  irrespective 
of  how  a  particular  producer’s  milk  is 
used  by  the  handler  to  whom  it  is 
delivered. 


In  receiving  payment  at  the  uniform, 
or  blend,  price,  each  producer  will  share 
proportionately  for  the  prescribed  ac¬ 
counting  period  in  the  higher  value  of 
the  Class  I  use  by  all  handlers  as  well 
as  in  the  lower  value  of  the  milk  used 
by  them  in  the  lower  valued  classes.  The 
percentage  of  producer  receipts  used  by 
handlers  in  each  of  the  classes  estab¬ 
lished  by  an  order  normally  varies  from 
season  to  season,  month  to  month,  week 
to  week,  and  even  day  to  day.  Conse¬ 
quently,  any  period  of  time  selected  for 
which  a  blend  price  shall  be  computed 
identifies  automatically,  and  somewhat 
arbitrarily,  the  volumes  of  milk  used  in 
each  of  the  several  classes  and  the  values 
represented  in  the  blend  price,  irrespec¬ 
tive  of  whether  or  not  a  particular  pro¬ 
ducer  delivers  milk  throughout  the  en¬ 
tire  period  thus  selected. 

Nevertheless,  periodic  price  computa¬ 
tions  must  be  made  and  periodic  partial 
or  final  payments  provided  to  keep  the 
producer  in  business.  The  period  of  a 
month  has  been  customarily  used  for 
this  purpose  as  a  matter  of  common 
business  practice  or  convenience,  and 
should  be  used  under  the  merged  order. 
In  order  to  lessen  the  burden  on  the  pro¬ 
ducer  of  unduly  extending  credit  on  his 
deliveries  of  milk  while  the  necessary 
functions  of  order  administration  are 
carried  out,  partial  payments  are  re¬ 
quired  before  final  payment  is  made  for 
all  milk  delivered  during  the  month. 

The  distribution  of  the  total  dollar 
value  of  milk  among  producers  inevitably 
carries  over  to  some  degree  to  future 
months.  This  occurs  with  the  mainte¬ 
nance  of  an  operating  reserve  in  the 
producer-settlement  fund.  Such  reserve 
is  established  by  deferring  the  distribu¬ 
tion  of  certain  portions  of  monies  paid 
by  handlers  to  the  producer-settlement 
fund  for  producer  milk.  This  provides  a 
balance  for  adjusting  accounts  after 
audit  or  for  payment  of  any  obligated 
amounts.  The  distribution  of  pool 
monies  may  extend  over  several  months 
also  because  of  deferred  payments  by 
handlers  or  because  of  payment  of  past 
due  obligations  resulting  from  audit 
adjustments. 

Minimum  blend  prices  to  be  paid 
periodically  to  producers  out  of  the  total 
use  value  of  milk  must  be  such  as  will 
insure  a  sufficient  quantity  of  pure  and 
wholesome  milk  each  month  throughout 
the  year  and  be  in  the  public  interest. 
This  necessitates  consideration  of  the  in¬ 
herent  seasonal  characteristics  of  milk 
production  and  the  nature  of  consumer 
demand  that  must  be  satisfied  through¬ 
out  the  year.  Commensurate  with  the 
production  and  demand  conditions  for 
this  market,  the  blend  price,  insofar  as 
possible,  should  stimulate  the  necessary 
production  when  and  as  needed  in  the 
area  covered  by  the  merged  order  and 
remove  or  reduce  unnecessary  seasonal 
surpluses.  One  method  for  achieving  this 
is  the  “Louisville”  plan,  which  is  de¬ 
scribed  below. 

The  separate  orders  have  varying  pro¬ 
visions  concerning  the  computation  of 
the  uniform  price  and  distribution  of  the 
pool  proceeds.  These  are  discussed  below 
relative  to  the  proposed  merged  order. 


“Louisville”  plan.  The  Ohio  Valley 
order  should  continue  the  seasonal  pro¬ 
duction  incentive  plan  now  used  under 
as  the  “Louisville”  plan,  is  to  encourage 
a  more  even  seasonal  pattern  of  milk 
pose  of  the  plan,  commonly  referred  to 
the  five  orders’  to  be  merged.  The  pur- 
production. 

At  the  time  of  the  hearing  and  the 
issuance  of  the  recommended  decision, 
the  Northwestern  Ohio  order  did  not 
provide  for  any  type  of  seasonal  incen¬ 
tive  plan.  Subsequent  to  the  recom¬ 
mended  decision,  a  Louisville  plan  was 
incorporated  in  that  order,  with  the  plan 
first  applying  to  April  1970  producer 
deliveries.  With  this  revision  of  the 
Northwestern  Ohio  order,  the  orders  to 
be  merged  contain  identical  Louisville 
plan  provisions. 

Under  the  Louisville  plan  adopted 
herein,  a  portion  of  the  total  value  of 
milk  delivered  to  all  handlers,  which 
value  is  based  on  handlers’  utilization  of 
milk  at  class  prices,  would  be  retained 
as  an  obligated  balance  in  the  producer- 
settlement  fund.  As  has  always  been  the 
case  under  marketwide  pool  orders,  the 
uniform  price  payable  periodically  to 
producers  does  not  reflect  any  “obli¬ 
gated”  balance.  However,  when  certain 
monies  are  no  longer  obligated,  the  funds 
involved  are  merged  with  other  unobli¬ 
gated  funds  in  the  producer-settlement 
fund  and  are  distributed  to  producers 
through  the  announced  order  uniform 
prices.  In  the  case  of  funds  retained  as  a 
part  of  the  “obligated”  balance  under  the 
Louisville  plan,  the  order  itself  contains 
provisions  for  the  systematic  release  of 
such  funds  together  with  whatever  inter¬ 
est  has  been  earned  during  the  period 
in  which  they  are  held  as  an  obligated 
balance. 

The  amount  to  be  retained  as  an  obli¬ 
gated  balance  would  be  equivalent  to  6 
percent  of  the  average  basic  formula 
price  for  the  preceding  calendar  year, 
but  not  more  than  25  cents  per  hundred¬ 
weight.  These  obligated  funds  would  be 
accumulated  automatically  in  the  pro¬ 
ducer-settlement  fund  when  settlement 
is  made  by  handlers  for  producer  milk 
delivered  in  each  of  the  months  of  April, 
May,  June,  and  July.  This  obligated 
balance  would  be  subject  to  short-term 
investment,  with  the  interest  earned 
being  included  in  such  balance  when  the 
monies  withheld  are  included  in  the 
uniform  price  computation. 

The  uniform  price  computed  for  milk 
delivered  in  April,  May,  June,  and  July, 
after  the  retention  of  the  moneys  indi¬ 
cated  above,  is  expected  to  be  sufficient 
to  stimulate  the  necessary  production  of 
milk  during  such  months  for  the  fluid 
needs  of  the  market. 

The  proposed  plan  also  provides  that 
one-fourth  of  the  obligated  balance  pre¬ 
viously  established  be  included  in  the 
computation  of  the  uniform  price  pay¬ 
able  to  producers  for  milk  delivered  dur¬ 
ing  each  of  the  months  of  September 
through  December.  The  interest  earned 
on  this  obligated  balance  would  be 
included  in  the  computation  of  the 
December  uniform  price. 

This  method  of  paying  uniform  prices 
to  producers  each  month  and  distribut¬ 
ing  among  producers  the  amounts  paid 
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by  handlers  throughout  the  year,  based 
on  their  individual  uses  of  such  milk,  will 
promote  orderly  marketing  and  is  in  the 
public  interest.  It  permits  the  total 
utilization  value  paid  by  handlers,  and 
ultimately  by  consumers,  to  have  an 
enhanced  influence  in  attracting  suffi¬ 
cient  quantities  of  milk  to  satisfy  the 
needs  and  habits  of  the  consuming 
public,  and  tends  to  minimize  the  pro¬ 
duction  of  burdensome  market  surpluses. 
Thus,  the  producer,  by  careful  herd  con¬ 
trol,  can  benefit  from  higher  fall  prices 
and  become  a  more  efficient  producer. 
The  consumer  can  be  assured  that  he  is 
receiving  maximum  value  for  his  milk 
dollar  and  does  not  have  to  bear  the 
inherent  cost  involved  in  maintaining 
the  additional  supplies  throughout  the 
year  which  inevitably  result  from  meet¬ 
ing  minimum  market  requirements  each 
month  under  an  uneven  production 
pattern. 

If  a  Louisville  plan  is  not  used  for  es¬ 
tablishing  seasonal  prices  to  producers, 
the  Class  I  price  to  handlers,  which  is  rel¬ 
atively  constant,  might  have  to  be  ad¬ 
justed  seasonally  in  order  to  achieve 
comparable  seasonality  in  producer 
prices.  While  such  an  alternative  might 
result  in  approximately  the  same  prices 
to  producers  each  month  as  would  be 
provided  by  the  Louisville  plan,  it  could 
create  greater  and  undesirable  variation 
in  resale  prices,  thereby  contributing  to 
consumer  unrest  and  market  instability 
rather  than  orderly  marketing. 

The  Louisville  plan  is  a  particular 
method  of  distributing  to  producers  the 
total  utilization  value  of  all  milk  over  a 
multi-month  period.  A  handler’s  obliga¬ 
tion  under  the  order  is  not  affected  by 
the  plan. 

The  decisions  of  the  Assistant  Secre¬ 
tary  issued  March  22,  1968  (33  F.R.  5040) 
and  April  28,  1970  (35  F.R.  6965),  of 
which  official  notice  is  here  taken,  set 
forth  the  basis  for  the  current  provisions 
of  the  Louisville  plans  now  applicable 
under  the  separate  orders.  The  rates  of 
“takeout”  and  “payback”  established  for 
these  regulated  areas  should  be  equally 
appropriate  for  the  Ohio  Valley  market. 

Payments  to  producers.  Payments  to 
producers  and  cooperative  associations 
at  the  uniform  price  for  milk  deliv¬ 
eries  should  be  made  by  the  market 
administrator. 

Different  methods  of  paying  producers 
are  now  provided  under  the  orders  to  be 
merged.  Payments  to  producers  and  co¬ 
operatives  under  the  Miami  Valley,  Tri- 
State,  and  Northwestern  Ohio  orders  are 
made  directly  to  them  by  handlers.  Un¬ 
der  the  Columbus  order,  handler*  have 
the  option  of  making  payments  to  pro¬ 
ducers  who  are  not  members  of  a  co¬ 
operative,  or  of  paying  all  the  money 
to  the  market  administrator  who  then 
pays  such  producers.  For  milk  received 
from  members  of  a  cooperative,  handlers 
under  the  Columbus  order  make  all  pay¬ 
ments  to  the  market  administrator.  The 
market  administrator  then  pays  the 
cooperative  or  its  members.  In  the  Cin¬ 
cinnati  area,  handlers  make  a  partial 
payment  to  producers  and  cooperatives 
for  milk  delivered  during  the  first  half 
of  the  month.  The  remainder  of  their 


obligations  for  producer  milk  is  paid  to 
the  market  administrator  who  then  pays 
producers  and  cooperatives  the  balance 
of  the  money  due  them. 

Under  any  payment  method  it  is 
necessary,  in  paying  the  uniform  price  to 
all  producers,  that  part  of  the  money 
paid  by  handlers  with  higher  than  mar¬ 
ket  average  Class  I  utilization  be  used  in 
paying  producers  supplying  other  han¬ 
dlers  with  less  than  average  Class  I  utili¬ 
zation.  Four  of  the  orders  accomplish 
this  exchange  of  money  through  an 
“equalization”  fund  operates  by  the 
market  administrator.  Handlers  with  the 
high  r  than  market  average  Class  I  uti¬ 
lization  pay  any  excess  of  the  value  of 
their  producer  milk  over  its  value  at 
the  uniform  price  into  this  fund.  Other 
handlers  receive  from  the  fund  payments 
which  are  included  in  the  uniform  price 
they  pay  to  producers. 

Cooperatives  proposed  that  the  pay¬ 
ments  to  all  producers  in  the  expanded 
market  be  handled  in  the  same  manner 
as  under  the  Cincinnati  order.  Under 
the  cooperatives’  proposal,  each  handler 
would  make  partial  payments  to  pro¬ 
ducers  on  the  27th  day  of  the  month  for 
milk  received  during  the  first  15  days 
of  the  month  at  a  rate  of  $3.50  per 
hundredweight.  The  remainder  of  the 
handler’s  obligation  for  the  month  for 
producer  receipts  would  be  paid  to  the 
market  administrator,  subject  to  deduc¬ 
tions  authorized  by  producers  and  deduc¬ 
tions  for  partial  payments  previously 
made. 

Proponents  urged  continuation  of  the 
Cincinnati  payment  plan  primarily  on 
the  basis  that  it  is  working  satisfactorily 
in  the  Cincinnati  area  and  that  it  offers 
several  advantages,  relative  to  the  pay¬ 
ment  plans  under  the  other  orders,  which 
they  believe  will  be  beneficial  for  the 
Ohio  Valley  market. 

Of  the  approximately  60  proprietary 
handlers  in  the  proposed  Ohio  Valley 
area,  only  four  testified  against  the 
adoption  of  the  Cincinnati  payment  plan. 
The  basis  of  their  opposition  was  that 
(1)  no  substantial  increase  in  adminis¬ 
trative  efficiency  could  be  expected,  (2) 
there  is  no  widespread  problem  of  han¬ 
dlers  failing  to  pay  producers  promptly, 
(3)  the  risk  of  loss  to  producers  would 
not  be  reduced,  and  (4)  the  proposed 
payment  plan  would  interfere  with  nor¬ 
mal  handler-producer  relationships. 

Only  one  method  of  payment  can  be 
adopted,  of  course,  for  the  merged  order, 
and  changes  in  present  payment  methods 
necessarily  will  apply  for  some  producers 
and  handlers  under  whichever  method 
might  be  employed.  Although  both  types 
of  payment  plans  have  proved  satisfac¬ 
tory  methods  for  paying  producers  and 
cooperatives,  there  are  factors  to  be  con¬ 
sidered  that  support  extending  the  ap¬ 
plication  of  the  Cincinnati  plan  to  the 
enlarged  market. 

In  some  instances,  at  least,  the  pro¬ 
posed  payment  method  will  represent  a 
savings  in  accounting  and  administrative 
work.  Where  handlers  have  been  paying 
an  individual  check  to  each  producer, 
they  can,  under  the  proposed  system,  pay 
the  entire  obligation  with  one  check  to 
the  market  administrator.  The  producer 


payroll  of  each  handler,  rather  than 
being  kept  by  the  handler,  would  be  an 
original  record  of  the  market  adminis¬ 
trator  and  would  not  require  an  audit  as 
ir.  the  case  when  the  handler  makes  the 
payment  to  the  producer.  Any  saving  in 
auditing  or  administrative  functions, 
whether  extensive  or  small,  favors  direct 
payment  by  the  market  administrator  j 
producers  and  cooperatives. 

Although  late  payments  by  handlers  in 
these  markets  to  be  merged  have  not 
been  a  burdefisome  problem,  the  pay¬ 
ment  plan  here  adopted  should  aid  in 
insuring  timely  payments  to  producers. 
Under  this  plan,  the  fact  of  payment 
to  producers  is  a  matter  of  the  market 
administrator’s  immediate  knowledge. 
When  handlers  pay  producers  directly, 
on  the  other  hand,  a  failure  to  make 
full  payment  to  producers  by  the  dates 
specified  in  the  order  does  not  become 
known  to  the  market  administrator  im¬ 
mediately.  Discouragement  of  delinquent 
payments  is  beneficial  not  only  to  pro¬ 
ducers,  of  course,  but  also  to  each  han¬ 
dler  who  should  have  maximum  assur¬ 
ance  that  all  other  handlers  under  the 
order  are  paying  by  the  required  dates 
the  minimum  class  prices  for  their  pro¬ 
ducer  milk. 

Moreover,  the  plan  is  self-policing  in 
that  payment  would  not  be  made  by  the 
market  administrator  to  those  producers 
delivering  their  milk  to  a  handler  who 
fails  to  pay  his  obligation  to  the  pro¬ 
ducer-settlement  fund.  Such  producers 
consequently  are  made  aware  immedi¬ 
ately  when  their  handler  fails  in  his  pay¬ 
ment  and  have  opportunity  to  consider 
other  arrangements  for  their  milk  pend¬ 
ing  enforcement  action. 

An  additional  benefit  to  producers  of 
the  proposed  payment  plan  is  that  it  will 
reduce  pressure  on  a  cooperative  to  grant 
credit  to  a  handler  who  is  delinquent 
in  paying  the  cooperative  the  uniform 
price  for  milk  received  from  member- 
producers.  Extension  of  credit  by  a  coop¬ 
erative  should  be  minimized  if  the  han¬ 
dler’s  payment  must  be  made  directly  to 
the  market  administrator. 

While  some  handlers  claim  that  mak¬ 
ing  payments  by  a  handler  directly  to 
individual  producers  aids  in  maintaining 
good  relations  with  producers,  the  pro¬ 
posed  payment  method  does  not  interfere 
with  various  other  means  a  handler  may 
use  to  foster  producer  relationships. 
Where  there  is  a  full  supply  contract 
between  the  handler  and  a  cooperative, 
this  question,  of  course,  does  not  arise. 
Full  supply  contracts  are  prevalent  in 
this  market. 

As  previously  stated,  the  cooperatives’ 
proposal  would  provide  that  partial  pay¬ 
ments  be  made  by  handlers  to  producers 
for  milk  delivered  during  the  first  15 
days  of  the  month.  This  feature  of  the 
payment  plan  would  be  the  same  as  now 
used  under  the  Cincinnati  order,  but  is 
not  adopted  herein.  Under  the  adopted 
plan,  each  handler  would  be  required  to 
make  a  partial  payment  to  the  market 
administrator  for  producer  milk  received 
during  the  first  15  days  of  the  month  at 
a  rate  per  hundredweight  equal  to  the 
basic  formula  price  for  the  preceding 
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month.  Such  payment  would  be  due  by  of  the  month.  The  market  administrator  should  be  paid  from  the  new  funds  so 
the  25th  day  of  the  same  month.  The  would  be  required  to  announce  the  uni-  created.  Similarly,  obligations  which  are 
market  administrator,  in  turn,  would  dis-  form  price  by  the  12th  day  of  the  month,  due  the  funds  under  the  separate  orders 
tribute  these  partial  payments  by  the  These  particular  dates  are  necessary  to  should  be  paid  to  the  appropriate  com- 
28th  day  of  the  same  month  to  pro-  permit  handlers  time  for  preparing  their  bined  fund  under  the  merged  order, 
ducers  who  do  not  receive  their  pay-  reports  and  the  market  administrator  The  money  paid  to  the  administrative 
ments  through  a  cooperative  association,  time  to  receive  such  reports  and  compute  expense  fund  is  each  handler’s  propor- 
Payments  to  a  cooperative  would  be  made  the  uniform  price.  tionate  share  of  the  cost  of  administer- 

by  the  market  administrator  a  day  ear-  (ft)  Administrative  provisions — Mar-  ing  the  order.  All  handlers  currently 
lier.  The  benefits  of  having  the  market  keting  services  deductions.  The  maxi-  regulated  under  the  separate  orders  are 
administrator  pay  producers  and  co-  mum  deduction  from  producer  payments  expected  to  continue  to  be  regulated 
operatives  can  be  realized  even  more  for  marketing  services  furnished  by  the  under  the  merged  order.  It  is  equitable 
fully  if  partial  payments,  as  well  as  final  market  administrator  should  be  6  cents  to  combine  the  monies  accumulated 
payments,  are  made  by  the  market  per  hundredweight.  This  is  the  current  under  the  separate  funds  and  to  pay  any 
administrator.  maximum  rate  under  four  of  the  five  liabilities  of  each  of  the  present  funds 

Handlers’  partial  and  final  payments  orders  to  be  merged.  The  Columbus  or-  from  the  consolidated  fund, 
to  the  market  administrator  would  be  der  provides  for  a  5-cent  maximum  The  money  accumulated  in  the  mar- 

subject  to  deductions  authorized  in  writ-  deduction.  keting  service  funds  of  the  separate  or- 

ing  by  producers.  The  market  adminis-  The  6-cent  rate  should  provide  the  ders  is  that  paid  by  producers  for  whom 
trator,  in  paying  producers  and  coopera-  market  administrator  with  sufficient  the  market  administrator  is  performing 
tive  associations,  would  take  these  deduc-  funds  to  conduct  a  marketing  service  such  services  as  verifying  the  tests  and 
tions  into  account  in  his  payments  from  program  for  those  producers  not  receiv-  weights  of  producer  milk  and  furnishing 
the  producer-settlement  fund.  ing  such  services  from  a  cooperative  asso-  market  information.  The  producers  who 

The  partial  payment  rate  adopted  ciation.  If  experience  indicates  that  have  contributed  to  the  marketing  serv- 
herein  is  somewhat  higher  than  the  $3.50  marketing  services  can  be  performed  at  ice  fund  of  each  order  are  expected  to 
rate  proposed  in  the  recommended  deci-  a  lesser  rate,  provision  is  made  whereby  continue  to  supply  milk  for  the  expanded 
sion.  In  their  exceptions,  the  cooperatives  the  Secretary  may  adjust  the  rate  down-  market.  The  consolidation  of  the  assets 
contended  that  the  $3.50  rate,  which  is  ward  without  the  necessity  of  a  hearing,  in  the  separate  marketing  service  funds 
now  provided  in  the  Cincinnati  order,  is  Administrative  assessment.  The  maxi-  is  therefore  appropriate  in  view  of  the 
no  longer  a  reasonable  amount  in  view  mum  rate  of  payment  by  handlers  for  continuation  of  the  marketing  service 
of  the  level  of  the  basic  formula  price  and  the  cost  of  administering  the  proposed  program  for  these  producers  under  the 
the  partial  payment  rates  now  applicable  order  should  be  4  cents  per  hundred-  merged  order. 

under  other  orders  being  merged.  weight.  Such  payments  are  required  if  The  producer-settlement  fund  bal- 

It  is  concluded  that  producers  should  the  market  administrator  is  to  perform  ances  in  the  five  orders  should  be  com- 

receive  as  a  partial  payment  for  their  the  necessary  functions  of  administering  bined  so  that  the  producer-settlement 

deliveries  during  the  first  half  of  the  the  order.  fund  under  the  merged  order  may  be 

month  the  Minnesota-Wisconsin  manu-  Currently,  the  maximum  rates  are  4  continued  without  interruption.  The 
facturing  price.  This  is  not  an  unreason-  cents  for  the  Tri-State  order,  3  cents  for  producers  currently  supplying  the  five 

able  amount  to  be  paid  by  handlers  who  the  Northwestern  Ohio  order,  and  2  cents  separately  regulated  areas  are  expected 

have  had  the  use  of  the  milk  for  at  least  for  the  Cincinnati,  Miami  Valley,  and  to  continue  to  supply  milk  for  the  Ohio 
10  days,  and  for  some  milk  even  longer,  Columbus  orders.  The  adopted  maximum  Valley  market.  Thus,  monies  now  in 
before  any  payments  for  such  milk  are  rate  of*  administrative  assessment  will  the  separate  producer-settlement  funds 
due.  bring  the  rate  more  in  line  with  that  in  would  provide  a  working  reserve  in  com- 

Of  the  orders  to  be  merged,  three  al-  other  Federal  orders.  Most  Federal  puting  the  uniform  prices  of  the  pro¬ 
ready  provide  for  partial  payments  at  orders,  several  of  which  are  applicable  ducers  who  will  benefit  from  the  merged 
rates  higher  than  the  initially  proposed  in  markets  comparable  in  size  to  the  order.  The  Combined  fund  would  also 

$3.50  level.  The  rate  under  the  North-  proposed  Ohio  Valley  area,  provide  for  serve  as  a  contingency  fund  from  which 

western  Ohio  order  is  basically  the  uni-  maximum  rates  of  either  4  or  5  cents  per  money  would  be  available  for  meeting 
form  price  for  the  preceding  month  hundredweight.  Such  rates  have  been  obligations  (resulting  from  audit  adjust- 
minus  75  cents.  Under  the  Tri-State  found  adequate  but  not  excessive,  in  pro-  ments  and  otherwise)  accruing  under 
order,  partial  payments  by  handlers  are  viding  the  necessary  funds  to  success-  one  or  the  other  of  the  separate  funds, 
at  the  rate  adopted  herein.  The  Miami  fully  administer  the  respective  orders.  If  5.  Cooperative  service  payments.  The 
Valley  order  provides  for  partial  pay-  experience  indicates  that  the  adminis-  proposed  Ohio  Valley  order  should  not 
ments  at  not  less  than  the  Minnesota-  tration  of  the  Ohio  Valley  order  can  be  provide  for  payments  from  pool  proceeds 
Wisconsin  price  or  a  butter-nonfat  dry  performed  at  a  lesser  rate,  the  order  pro-  to  a  cooperative  association  or  federa- 
milk  formula  price,  whichever  is  lower,  vides  that  the  Secretary  may  adjust  the  tion  of  cooperatives  in  compensation  for 
The  partial  payment  rate  here  adopted  rate  downward  without  the  necessity  of  marketwide  services  of  assumed  benefit 
is  in  line  with  current  practice  in  a  large  a  hearing.  to  all  producers  on  the  market, 

part  of  the  proposed  Ohio  Valley  market.  Interest  payments  on  overdue  ac-  Such  payments,  referred  to  as  “coop- 
Final  payment  by  the  handler  to  the  counts.  No  provision  is  made  in  the  pro-  erative  payments”,  were  proposed  by  the 
market  administrator  for  all  producer  posed  order  for  the  payment  of  interest  seven  producer  associations  proposing 
milk  received  during  the  month  would  be  on  obligations  due  the  market  adminis-  the  five-order  merger.  These  groups  con- 
required  by  the  14th  day  of  the  following  trator.  Although  such  interest  payments  tended  that  cooperatives  are  providing, 
month.  Final  payments  would  be  made  are  provided  currently  under  the  Tri-  at  the  expense  of  their  members,  cer- 
by  the  market  administrator  to  coopera-  State  and  Columbus  orders,  proponents  tain  marketing  services  which  benefit  all 
tives  by  the  16th  day  of  the  month  fol-  of  the  merged  order  did  not  support  sim-  producers  on  the  market.  Such  services, 
lowing  the  month  of  delivery  and  to  indi-  ilar  provisions  for  the  Ohio  Valley  order,  they  stated,  were  of  general  benefit  in 
vidual  producers  who  do  not  receive  Merger  of  administrative  expense,  that  they  promote  orderly  marketing 
payments  through  a  cooperative  by  the  marketing  service,  and  producer-settle-  and  assist  in  improving  and  stabilizing 
17th  day  of  the  following  month.  ment  funds.  To  accomplish  the  merger  prices  to  producers.  Proponents  main- 

The  various  dates  proposed  herein  for  of  the  five  Ohio  orders  effectively  and  tained  that  producers  not  belonging  to 
making  final  payments  for  producer  milk  equitably,  the  assets  in  the  administra-  qualified  cooperatives  should  be  required 
will  result  in  producers  receiving  the  re-  tive  expense  funds  which  have  accrued  to  bear  a  portion  of  the  cost  of  perform- 
turns  from  their  milk  deliveries  as  soon  under  the  separate  orders  should  be  com-  ing  these  services.  Otherwise,  such  non- 
as  possible  after  the  submission  of  han-  bined.  Similar  procedure  should  be  car-  member  producers  would  continue  to 
dler  reports  and  the  computation  of  the  ried  out  with  respect  to  each  of  the  have  a  Stvorable  position  in  the  market 
uniform  price.  Reports  of  receipts  and  marketing  services  and  producer-settle-  relative  to  members  of  cooperatives, 
utilization  for  the  previous  month  would  ment  fund  reserves.  Any  liabilities  of  As  a  means  of  apportioning  such  costs 
be  required  of  handlers  by  the  sixth  day  such  funds  under  the  individual  orders  among  all  producers,  it  was  proposed 
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that  money  be  deducted  from  the  total 
pool  proceeds  due  producers,  for  pay¬ 
ment  to  those  cooperatives  or  federa¬ 
tions  of  cooperatives  performing  speci¬ 
fied  marketwide  services.  Up  to  2  cents 
per  hundredweight  of  all  producer  milk 
in  the  pool  could  be  paid  a  cooperative 
or  federation  if  it  performed  all  the  fol¬ 
lowing  types  of  services: 

1.  Supplying  handlers  with  their  total 
Class  I  needs,  which  would  entail  making 
available  both  local  producer  supplies 
and  any  supplemental  supplies  to  be  pur¬ 
chased  in  other  markets; 

2.  Participating  in  all  Federal  milk 
order  activities,  such  as  determining  the 
need  for  order  amendments,  formulat¬ 
ing  proposals,  and  participating  in 
hearings; 

3.  Conducting  a  comprehensive  educa¬ 
tional  program,  through  producer  meet¬ 
ings  and  regularly  issued  publications, 
that  is  directed  to  all  producers  on  the 
market;  and 

4.  Continuously  analyzing  marketing 
conditions  and  data  and  disseminating 
the  resulting  information  to  all 
producers. 

Up  to  1  cent  per  hundredweight  of  all 
pool  milk  could  be  paid  to  a  cooperative 
or  federation  if  it  operates  a  pool  manu¬ 
facturing  plant  that  is  determined  to  be 
benefiting  all  producers  on  the  market 
through  its  supply  balancing,  and  surplus 
disposal,  functions. 

As  envisioned  by  proponents,  payments 
to  a  cooperative  or  federation  from  the 
producer-settlement  fund  would  be  made 
only  as  the  expenses  for  these  market¬ 
wide  services  are  actually  incurred.  Pay¬ 
ment  to  the  cooperative  would  be  con¬ 
tingent  upon  the  market  administrator’s 
determination  that  the  marketing  serv¬ 
ices  for  which  reimbursement  is  sought 
are  within  the  scope  of  the  services  out¬ 
lined  in  the  provisions  of  the  order. 

To  be  eligible  for  cooperative  payments, 
proponents  proposed  that  a  cooperative 
should  have  as  members  at  least  40  per¬ 
cent  of  the  producers  supplying  the  mar¬ 
ket.  A  similar  representation  would  be 
required  of  a  federation. 

The  only  organization  in  the  proposed 
Ohio  Valley  market  that  would  be  able 
to  meet  this  40  percent  membership  re¬ 
quirement  at  this  time  is  a  federation 
whose  members  are  the  seven  proponent 
cooperatives.  The  collective  membership 
of  these  federated  cooperatives  accounts 
for  about  three-fourths  of  the  producers 
associated  with  the  proposed  Ohio  Valley 
area.  In  terms  of  producer-members  as¬ 
sociated  with  each  of  the  five  presently 
regulated  areas,  two  of  the  federated 
groups  are  the  principal  cooperatives  in 
the  Cincinnati  area,  one  is  the  major 
cooperative  in  the  Miami  Valley  area,  and 
another  is  the  major  cooperative  in  the 
Northwestern  Ohio  area.  Three  other 
groups  are  the  principal  cooperatives  in 
the  Tri-State  area,  and  one  of  these  also 
is  the  major  cooperative  in  the  Columbus 
area. 

Having  been  formed  only  a  short  time, 
the  federation’s  activities  up  to  the  time 
of  the  hearing  had  been  limited  to  pre¬ 
paring  for,  and  appearing  at,  the  hear¬ 
ing.  Proponents  maintained,  though,  that 
having  organized  as  a  federated  group, 
the  member  cooperatives  are  in  position 


to  make  available  the  necessary  person¬ 
nel  and  milk  handling  facilities  that 
would  be  required  by  the  federation  for 
carrying  out  a  marketing  service  pro¬ 
gram  of  marketwide  scope. 

In  support  of  cooperative  payments, 
proponents  cited  various  marketing  ac¬ 
tivities  which  the  individual  cooperatives 
are  now  performing  and  described  how 
such  activities  benefit  nonmember  pro¬ 
ducers  on  the  market. 

The  major  cooperative  in  the  Cincin¬ 
nati  area  claimed  that  nearly  one-third 
of  its  annual  expenses  (excluding  those 
incurred  in  supply  management  activities 
noted  later)  is  spent  on  services  that  ben¬ 
efit  the  approximately  200  nonmember 
producers  who  are  on  farm  routes  com¬ 
pletely  serviced  by  the  cooperative,  and 
in  some  cases  all  nonmembers  in  the  Cin¬ 
cinnati  area.  Services  provided  include 
testing  for  brucellosis,  pesticides  and  an¬ 
tibiotics,  meetings  with  health  authori¬ 
ties,  handlers,  and  milk  haulers,  and 
producer  contacts  by  fieldmen.  The  co¬ 
operative  indicated  it  is  not  reimbursed 
by  nonmembers  for  such  services. 

Proponents  claimed  further  that  co¬ 
operatives  must,  and  do,  undertake  the 
function  of  allocating  available  supplies 
among  handlers  and  providing  handlers 
with  their  total  milk  supply  at  all  times. 
Otherwise,  handlers  would  develop  pro¬ 
ducer  supplies  on  their  own  to  meet 
their  year-round  needs.  This,  proponents 
claimed,  could  lower  the  Class  I  utiliza¬ 
tion  of  the  market,  thereby  lowering  the 
returns  to  all  producers — members  and 
nonmembers  alike — since  the  market 
would  need  to  carry  additional  supplies 
on  this  basis. 

The  experience  of  the  Cincinnati  co¬ 
operative  was  cited  also  to  support  pro¬ 
ponents’  position  of  how  certain  procure¬ 
ment  activities  benefit  all  producers.  In 
providing  Cincinnati  handlers  with  their 
total  milk  supply,  the  cooperative  spent 
in  1968  about  $400,000 -in  moving  pro¬ 
ducer  milk  to  the  market  from  distant 
reload  points  and  in  obtaining  supple¬ 
mental  other  source  milk.  Although  much 
of  this  expense  was  recovered  through 
overorder  prices  paid  by  handlers,  the 
cooperative  still  had  to  bear  about  $90,000 
of  the  expenses  incurred.  Proponents 
maintained  that  a  cooperative  should  be 
reimbursed  through  cooperative  pay¬ 
ments  lor  such  expenses  since  this  type 
of  supply  management  benefits  all  pro¬ 
ducers  on  the  market  through  a  better 
utilization  of  the  milk. 

Supply  management  activities  are 
being  carried  on  also  by  other  major 
cooperatives  in  the  Ohio  Valley  area. 
These  consist  of  moving  producer  milk 
from  farms  to  distributing  plarts  in  the 
quantities  and  at  the  times  needed  and  of 
disposing  of  unneeded  supplies  through 
their  own  manufacturing  plants  and 
other  available  outlets.  Nonmembers  and 
small  cooperatives,  proponents  claimed, 
are  not  able  to  provide  this  marketing 
service  for  themselves,  but  benefit  never¬ 
theless  from  the  higher  producer  re¬ 
turns  which  result  from  the  efforts  of 
the  larger  cooperatives. 

The  major  cooperative  in  the  Miami 
Valley  regulated  area  operates  a  pool 
plant  at  Dayton  which  proponents  ex¬ 
pect  would  qualify  for  the  “one-cent”  co¬ 


operative  payment  provided  in  their  pro¬ 
posal.  The  plant,  which  manufactures 
nonfat  dry  milk,  serves  as  a  balancing 
plant  for  the  Miami  Valley  market  area, 
and  to  some  extent  for  the  Cincinnati 
and  Columbus  areas.  In  May  1969,  about 
25  percent  of  the  milk  received  at  the 
plant  from  handlers  for  surplus  disposal 
was  that  of  producers  who  were  not 
members  of  the  cooperative  operating 
the  plant.  Proponents  claimed  that  the 
plant  operates  at  a  loss  because  the  bal¬ 
ancing  function  precludes  maximum,  and 
thus  economical,  use  of  the  manufactur-  v 
ing  operation.  The  1968  operating  loss 
was  described  as  $97,775. 

Proponents  maintained  that  such  oper¬ 
ating  losses  should  be  shared,  through 
cooperative  payments,  by  nonmembers 
who  benefit  along  with  members  from  the 
improved  market  Class  I  utilization,  and 
thus  higher  prices  to  producers,  that  re¬ 
sults  from  the  balancing  function  of  the 
plant. 

In  further  support  of  cooperative  pay-  . 
ments,  proponents  stated  that  coopera¬ 
tives  play  the  key  role  in  milk  order 
hearings.  They  pointed  out  that  coopera¬ 
tives  must,  and  do,  continually  analyze 
the  market  situation,  make  hearing  pro¬ 
posals  when  necessary  in  response  to 
changed  marketing  conditions,  and  par¬ 
ticipate  in  the  hearing  proceedings.  Al¬ 
though  the  related  costs  are  borne  en¬ 
tirely  by  cooperatives,  they  contended 
nonmembers  share  fully  in  the  benefits 
of  the  Federal  order. 

The  marketing  activities  for  which  re¬ 
imbursement  is  requested  are  activities 
which  the  major  cooperatives  in  the  Ohio 
Valley  area  are  pursuing,  and  would  con¬ 
tinue  to  pursue,  in  the  interest  of  their 
own  members.  In  the  case  of  each  of 
these  cooperatives,  the  producer-mem¬ 
bers  have  banded  together  voluntarily 
to  market  their  milk  at  joint  risk  and 
expense  in  the  expectation  that  by  joint 
action  they  will  derive  improved  returns. 
The  expenses  incurred  for  various  mar¬ 
keting  activities  are  merely  those  which 
its  members  consider  necessary  for  at¬ 
taining  the  highest  possible  returns  for 
their  milk. 

Actually,  many  of -these  expenses  are 
recovered  through  charges  to  handlers 
for  providing  the  various  marketing 
services  which  they  demand.  Many  han¬ 
dlers  rely  entirely  upon  cooperatives  for 
their  total  milk  supply.  They  want  the 
milk  delivered  to  their  plants  in  the 
quantities  and  at  the  times  that  fit  their 
processing  and  distributing  operations. 
The  4-  and  5-day  bottling  weeks  and  the 
heavy  mid-week  bottling  schedules  of 
handlers  place  a  substantial  burden  on 
cooperatives  in  handling  milk  that  is 
produced  daily.  Cooperatives  are  called 
upon  sporadically  for  supplemental  sup¬ 
plies  and  are  expected  to  have  such  milk 
available.  Charges  for  handling  and 
transportation  and  other  markups  over 
class  prices  are  a  matter  of  common 
trade  practice  in  these  situations. 

Proponents  claimed,  though,  that  to 
the  extent  that  they  are  unable  to 
achieve  full  recovery  of  marketing  ex¬ 
penses  their  members  are  placed  in  an  in¬ 
equitable  relationship  with  nonmembers 
who  are  not  incurring  the  same  market¬ 
ing  costs.  Producers  in  the  proposed 
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Ohio  Valley  area  not  belonging  to  any 
cooperative  association  represent  about 
15  percent  of  all  area  producers,  a  rela¬ 
tively  small  proportion  of  the  total.  The 
unrecovered  expenses  described  by  pro¬ 
ponents,  spread  over  the  milk  of  all  pro¬ 
ducers  as  compared  to  member  milk  of 
cooperatives,  would  represent  a  minimal 
per  hundredweight  saving  to  member- 
producers.  Any  incidental  benefits  that 
may  accrue  to  the  relatively  few  non¬ 
members  on  the  Ohio  Valley  market 
from  activities  currently  engaged  in  by 
cooperatives  in  the  direct  interest  of 
their  members  cannot  be  construed, 
under  the  conditions  in  this  market,  as 
a  reason  for  requiring  by  law  that  all 
producers  must  share  the  cost  of  such 
activities. 

The  important  positions  which  the  co¬ 
operatives  have  acquired  in  their  re¬ 
spective  segments  of  the  proposed  Ohio 
Valley  market  are  the  direct  result  of  the 
enterprise  and  initiative  that  they  have 
shown  individually  in  advancing  the  in¬ 
terests  of  their  member  producers.  Each 
of  the  cooperatives,  in  performing  activi¬ 
ties  such  as  balancing  supplies,  handling 
the  market’s  reserves,  and  participating 
in  Federal  order  actions,  is  acting  as  any 
alert,  intelligent,  organized  participant 
in  the  market  would  be  expected  to  do. 
Where  cooperatives  can  achieve  and  re¬ 
tain,  as  voluntary  organizations,  a 
dominant  market  position,  as  the  pro¬ 
ponent  cooperatives  have,  without  out¬ 
side  help  in  the  collection  of  income  for 
the  normal  range  of  cooperative  services, 
it  would  not  be  sound  to  provide  assist¬ 
ance  in  the  form  of  a  subsidy  by  regula¬ 
tion.  In  such  circumstances,  assistance  of 
this  kind  could  hardly  strengthen  such 
cooperatives  in  the  long  run,  and  it  could 
actually  weaken  them  through  their  in¬ 
creased  dependence  on  the  regulation 
and  the  supervision  that  follows  from 
providing  such  funds  as  a  public 
function. 

There  is  no  historical  or  current  situa¬ 
tion  that  warrants  the  application  of 
cooperative  payment  provisions  in-  the 
proposed  Ohio  Valley  market.  The  coop¬ 
eratives  in  this  area  are  strong,  success¬ 
ful  organizations  that  have  been  carry¬ 
ing  on  various  marketing  activities  on 
behalf  of  their  members  for  many  years. 
No  condition  was  shown  which  supports 
a  need  to  provide  cooperative  payments 
in  this  market. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and  con¬ 
clusions  were  filed  on  behalf  of  certain 
interested  parties.  These  briefs,  pro¬ 
posed  findings  and  conclusions  and  the 
evidence  in  the  record  were  considered 
in  making  the  findings  and  conclusions 
set  forth  above.  To  the  extent  that  the 
suggested  findings  and  conclusions  filed 
by  interested  parties  are  inconsistent 
with  the  findings  and  conclusions  set 
forth  herein,  the  requests  to  make  such 
findings  or  reach  such  conclusions  are 
denied  for  the  reasons  previously  stated 
in  this  decision. 


General  Findings 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  deter¬ 
minations  previously  made  in  connec¬ 
tion  with  the  issuance  of  each  of  the 
aforesaid  orders  and  of  the  previously 
issued  amendments  thereto;  and  all  of 
said  previous  findings  and  determina¬ 
tions  are  hereby  ratified  and  affirmed, 
except  insofar  as  such  findings  and  de¬ 
terminations  may  be  in  conflict  with  the 
findings  and  determinations  set  forth 
herein. 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effectuate 
the  declared  policy  of  the  Act; 

<b>  The  parity  prices  of  milk  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act. 
are  not  reasonable  in  view  of  the  price 
of  feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
each  of  the  aforesaid  marketing  areas, 
and  the  minimum  prices  specified  in  the 
proposed  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be  amended, 
are  such  prices  as  will  reflect  the  afore¬ 
said  factors,  insure  a  sufficient  quantity 
of  pure  and  wholesome  milk,  and  be  in 
the  public  interest;  and 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  han¬ 
dling  of  milk  in  the  same  manner  as, 
and  will  be  applicable  only  to  persons  in 
the  respective  classes  of  industrial  and 
commercial  activity  specified  in,  the 
marketing  agreements  upon  which  a 
hearing  has  been  held. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and  con¬ 
clusions.  and  the  regulatory  provisions 
of  this  decision,  each  of  the  exceptions 
received  was  carefully  and  fully  con¬ 
sidered  in  conjunction  with  the  record 
evidence.  To  the  extent  that  the  findings 
and  conclusions,  and  the  regulatory  pro¬ 
visions  of  this  decision  are  at  variance 
with  any  of  the  exceptions,  such  excep¬ 
tions  are  hereby  overruled  for  the  rea¬ 
sons  previously  stated  in  this  decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  entitled  re¬ 
spectively,  “Marketing  Agreement  Reg¬ 
ulating  the  Handling  of  Milk  in  the  Ohio 
Valley  Marketing  Area,”  and  “Order 
amending  and  Merging  the  Orders  Reg¬ 
ulating  the  Handling  of  Milk  in  the  Cin¬ 
cinnati,  Miami  Valley,  Columbus,  North¬ 
western  Ohio,  and  Tri-State  Marketing 
Areas”,  which  have  been  decided  upon 
as  the  detailed  and  appropriate  means  of 
effectuating  the  foregoing  conclusions. 

It  is  hereby  ordered.  That  this  entire 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
the  marketing  agreement  are  identical 
with  those  contained  in  the  order  as 
hereby  proposed  to  be  amended  by  the 
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attached  order  which  is  published  with 
this  decision. 

Referendum  Order  To  Determine  Pro¬ 
ducer  Approval;  Determination  of 
Representative  Period;  and  Designa¬ 
tion  of  Referendum  Agent 

It  is  hereby  directed  that  a  referendum 
be  conducted  and  completed  on  or  before 
the  30th  day  from  the  date  this  decision 
is  issued,  in  accordance  with  the  proce¬ 
dure  for  the  conduct  of  referenda  (7  CFR 
900.300  et  seq.) ,  to  determine  whether  the 
issuance  of  the  attached  order  amending 
and  merging  the  orders  regulating  the 
handling  of  milk  in  the  Cincinnati, 
Miami  Valley,  Columbus,  Northwestern 
Ohio,  and  Tri-State  marketing  areas  is 
approved  or  favored  by  producers,  as  de¬ 
fined  under  the  terms  of  the  attached 
order,  and  who,  during  the  representa¬ 
tive  period,  were  engaged  in  the  produc¬ 
tion  of  milk  for  sale  within  the  market¬ 
ing  area  defined  in  the  attached  order. 

The  representative  period  for  the  con¬ 
duct  of  such  referendum  is  hereby  deter¬ 
mined  to  be  April  1970. 

The  agent  of  the  Secretary  to  conduct 
such  referendum  is  hereby  designated  to 
be  C.  T.  McCIeery. 

Signed  at  Washington,  D.C.,  on  June  8, 
1970. 

Richard  E.  Lyng, 
Assistant  Secretary. 

Order 1  Amending  and  Merging  the  Or¬ 
ders  Regulating  the  Handling  of  Milk 
in  the  Cincinnati,  Miami  Valley,  Co¬ 
lumbus,  Northwestern  Ohio,  and  Tri- 
State  Marketing  Areas 

Findings  and  Determinations 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  deter¬ 
minations  previously  made  in  connec¬ 
tion  with  the  issuance  of  the  aforesaid 
orders  and  of  the  previously  issued 
amendments  thereto;  and  all  of  said  pre¬ 
vious  findings  and  determinations  are 
hereby  ratified  and  affirmed,  except  in¬ 
sofar  as  such  findings  and  determina¬ 
tions  may  be  in  conflict  with  the  find¬ 
ings  and  determinations  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreements 
and  to  the  orders  regulating  the  handling 
of  milk  in  the  Cincinnati,  Miami  Valley, 
Columbus,  Northwestern  Ohio,  and  Tri- 
State  marketing  areas.  The  hearing  was 
held  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et  seq.) , 
and  the  applicable  rules  of  practice  and 
procedure  (7  CFR  Part  900) . 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  such  hearing  and  the  record 
thereof,  it  is  found  that : 


1  This  order  shall  not  become  effective  un¬ 
less  and  until  the  requirements  of  §  900.14 
of  the  rules  of  practice  and  procedure  govern¬ 
ing  proceedings  to  formulate  marketing 
agreements  and  marketing  orders  have  been 
met. 
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(1)  The  Ohio  Valley  order,  which 
amends  and  merges  the  Cincinnati,  Mi¬ 
ami  Valley,  Columbus,  Northwestern 
Ohio,  and  Tri-State  orders  and  all  of 
the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

(2)  The  parity  prices  of  milk,  as  de¬ 
termined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  which  af¬ 
fect  market  supply  and  demand  for  milk 
in  the  Ohio  Valley  marketing  area,  and 
the  minimum  prices  specified  in  the  Ohio 
Valley  order  are  such  prices  as  will  re¬ 
flect  the  aforesaid  factors,  insure  a  suf¬ 
ficient  quantity  of  pure  and  wholesome 
milk,  and  be  in  the  public  interest; 

(3)  The  Ohio  Valley  order  regulates 
the  handling  of  milk  in  the  same  manner 
as,  and  is  applicable  only  to  persons  in 
the  respective  classes  of  industrial  or 
commercial  activity  specified  in,  the  mar¬ 
keting  agreements  upon  which  a  hear¬ 
ing  has  been  held; 

(4)  All  milk  and  milk  products  han¬ 
dled  by  handlers,  as  defined  in  the  Ohio 
Valley  order,  are  in  the  current  of  inter¬ 
state  commerce  or  directly  burden,  ob¬ 
struct  or  affect  interstate  commerce  in 
milk  or  its  products ;  and 

(5)  It  is  hereby  found  that  the  nec¬ 
essary  expense  of  the  market  adminis¬ 
trator  for  the  maintenance  and  function¬ 
ing  of  such  agency  will  require  the  pay¬ 
ment  by  each  handler,  as  his  pro  rata 
share  of  such  expense,  four  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with  respect 
to: 

(i)  His  producer  milk  (including  such 
handler’s  own  farm  production) ; 

(ii)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1033.46 < a)  (6>,  (7), 
and  (11)  and  the  corresponding  steps  of 
§  1033.46(b),  except  such  other  source 
milk  on  which  no  handler  obligation  ap¬ 
plies  pursuant  to  §  1033.60(g) ;  and 

(iii)  Route  disposition  in  the  market¬ 
ing  area  from  a  partially  regulated  dis¬ 
tributing  plant  that  exceeds  the  Class  I 
milk: 

(a)  Received  during  the  month  at 
such  plant  from  pool  plants  and  other 
order  plants  that  is  not  used  as  an  offset 
under  a  similar  provision  of  another 
order  issued  pursuant  to  the  Act;  and 

(b)  Specified  in  §  1033.57(b)  <2)  (ii) . 

Order  relative  to  handling.  It  is  there¬ 
fore  ordered  that  on  and  after  the  effec¬ 
tive  date  hereof  the  orders  regulating 
the  handling  of  milk  in  the  Cincinnati, 
Miami  Valley,  Columbus,  Northwestern 
Ohio,  and  Tri-State  marketing  areas 
(Parts  1033,  1034,  1035,  1041,  and  1005, 
respectively)  shall  be  amended  and 
merged  into  one  order.  The  handling  of 
milk  in  the  merged  and  expanded  mar¬ 
keting  area,  to  be  designated  as  the 
“Ohio  Valley”  marketing  area,  shall  be 
in  conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  Part  1033, 
as  hereby  amended.  Parts  Nos.  1034, 
1035,  1041,  and  1005  are  superseded  by 
the  revision  of  Part  1033.  Part  1033  is 
hereby  amended  as  follows: 

The  provisions  of  the  proposed  mar¬ 
keting  agreement  and  order  amending 


and  merging  the  Cincinnati,  Miami  Val¬ 
ley,  Columbus,  Northwestern  Ohio,  and 
Tri-State  orders  contained  in  the  recom¬ 
mended  decision  issued  by  the  Adminis¬ 
trator  on  April  3,  1970,  and  published  in 
the  Federal  Register  on  April  8,  1970 
(35  F.R.  5764;  F.R.  Doc.  70-4245)  shall 
be  and  are  the  terms  and  provisions  of 
this  order,  amending  the  order,  and  are 
set  forth  in  full  herein,  subject  to  the 
following  modifications: 

Changes  are  made  in  §§  1033.5(a), 
1033.7,  1033.8,  1033.12  (a)(2)  and  (b), 
1033.15  (b)  and  (d),  1033.27(k)  (1) , 
1033.30(b)(2),  1033.41  (a)(1)  and  (c) 
(4),  1033.43  (a)  and  (e)(3),  1033.46(a) 
(8),  1033.51(c),  1033.52,  1033.53,  1033.57 
(a)  (1)  (i)  and  (b)(2),  1033.71(a), 

1033.72(a),  1033.74(b),  and  1033.76  (b) 
and  (c). 

Definitions 

Sec. 

1033.1  Act. 

1033.2  Department. 

1033.3  Secretary. 

1033.4  Person. 

1033.5  Cooperative  association. 

1033.6  Ohio  Valley  marketing  area. 

1033.7  Fluid  milk  product. 

1033.8  Route  disposition. 

1033.9  Plant. 

1033.10  Distributing  plant. 

1033.11  Supply  plant. 

1033.12  Pool  plant. 

1033.13  Nonpool  plant. 

1033.14  Producer. 

1033.15  Producer  milk. 

1033.16  Handler. 

1033.17  Producer-handler. 

1033.18  Other  source  milk. 

1033.19  Chicago  butter  price. 

1033.20  Filled  milk. 

Market  Administrator 

1033.25  Designation. 

1033.26  Powers. 

1033.27  Duties. 

Reports,  Records,  and  Facilities 

1033.30  Reports  of  receipts  and  utilization. 

1033.31  Other  reports. 

1033.32  Records  and  facilities. 

1033.33  Retention  of  records. 

Classification 

1033.40  Skim  milk  and  butterfat  to  be 

classified. 

1033.41  Classes  of  utilization. 

1033.42  Shrinkage. 

1033.43  Interplant  movements. 

1033.44  Responsibility  of  handlers  and  re¬ 

classification  of  milk. 

1033.45  Computation  of  skim  milk  and  but¬ 

terfat  in  each  class. 

1033.46  Allocation  of  skim  milk  and  butter- 

fat  classified. 

Minimum  Prices 

1033.50  Basic  formula  price. 

1033.51  Class  prices. 

1033.52  Butterfat  differentials  to  handlers. 

1033.53  Location  differentials. 

1033.54  Use  of  equivalent  prices. 

Application  of  Provisions 

1033.56  Plants  subject  to  other  Federal 

orders. 

1033.57  Obligation  of  handler  operating  a 

partially  regulated  distributing 
plant. 

Computation  of  Uniform  Price 

1033.60  Computation  of  the  net  pool  obli¬ 

gation  of  each  handler. 

1033.61  Computation  of  the  uniform  price. 


Payments  for  Milk 

Sec. 

1033.70  Producer-settlement  fund. 

1033.71  Payments  to  the  producer-settle¬ 

ment  fund. 

1033.72  Payments  from  the  producer-settle¬ 

ment  fund. 

1033.73  Butterfat  differential  to  producers. 

1033.74  Location  differentials  to  producers 

and  on  nonpool  milk. 

1033.75  Marketing  services. 

1033.76  Expense  of  administration. 

1033.77  Correction  of  errors. 

Effective  Time  and  Suspension  or 
Termination 

1033.80  Effective  time. 

1033.81  Suspension  or  termination. 

1033.82  Continuing  powers,  duties,  and 

obligations.  . 

1033.83  Liquidation  after  suspension  or 

termination. 

Miscellaneous  Provisions 

1033.90  Agents. 

1033.91  Separability  of  provisions. 

1033.92  Termination  of  obligations. 

Definitions 
§  1033.1  Act. 

“Act”  means  Public  Act  No.  10,  73d 
Congress,  as  amended,  and  as  reenacted 
and  amended  by  the  Agricultural  Mar¬ 
keting  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.) . 

§  1033.2  Department. 

“Department”  means  the  U.S.  Depart¬ 
ment  of  Agriculture  or  any  other  Federal 
agency  authorized  to  perform  the 
functions  of  the  U.S.  Department  of 
Agriculture. 

§  1033.3  Secretary. 

“Secretary”  means  the  Secretary  of 
Agriculture  of  the  United  States,  or  any 
officer  or  employee  of  the  United  States 
authorized  to  exercise  the  powers  or  per¬ 
form  the  duties  of  the  said  Secretary  of 
Agriculture. 

§  1033.4  Person. 

“Person”  means  any  individual,  part¬ 
nership,  corporation,  association,  or  any 
other  business  unit. 

§  1033.5  Cooperative  association. 

“Cooperative  association”  means  any 
cooperative  marketing  association  of  pro¬ 
ducers  which  the  Secretary  determines, 
after  application  by  the  association: 

(a)  Is  qualified  under  the  provisions  of 
the  Act  of  Congress  of  February  18,  1922, 
known  as  the  “Capper- Volstead  Act” 
(7  U.S.C.  291,  292) ; 

(b)  Has  full  authority  in  the  sale  of 
milk  of  its  members  and  is  engaged  in 
making  collective  sales  of  or  marketing 
milk  or  milk  products  for  its  members; 
and 

(c)  Has  its  entire  organization  and  all 
of  its  activities  under  the  control  of  its 
members. 

§  1033.6  Ohio  Valley  marketing  area. 

The  “Ohio  Valley  marketing  area” 
hereinafter  called  the  “marketing  area”, 
means  all  the  territory,  by  designated 
zones,  within  the  boundaries  of  the  fol¬ 
lowing  geographical  units,  including  all 
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waterfront 

facilities  connected  there- 

with  and  all  territory  occupied  by  gov¬ 
ernment  (municipal,  State,  or  Federal) 
reservations,  installations,  institutions,  or 
other  similar  establishments  if  any  part 
thereof  is  within  the  listed  geographical 

units: 

(a)  The 

“Northwestern  Zone”  shall 

include  the  following  territory: 

Ohio  Counties 

Allen. 

Morrow. 

Auglaize. 

Putnam. 

Crawford. 

Richland. 

Fulton. 

Sandusky  (Woodville 

Hancock. 

and  Madison  Town¬ 

Hardin. 

ships  only). 

Henry. 

Seneca. 

Logan. 

Van  Wert  (city  of 

Lucas. 

Delphos  only). 

Marion. 

Wood. 

Mercer. 

Wyandot. 

Michigan  Counties 

Lenawee  (Blissfleld,  Deerfield,  Ogden,  Pal¬ 
myra,  and  Riga  Townships  only). 

Monroe  (except  Ash,  Berlin,  Dundee,  Exeter, 

London,  and  Milan  Townships). 

(b)  The 

“Central  Zone”  shall  include 

the  following  territory : 

Ohio  Counties 

Adams. 

Jackson. 

Brown. 

Knox. 

Butler. 

Lawrence. 

Champaign. 

Licking. 

Clark. 

Madison. 

Clermont. 

Miami. 

Clinton. 

Montgomery. 

Darke. 

Pickaway. 

Delaware. 

Pike. 

Fairfield. 

Preble. 

Fayette. 

Ross. 

Franklin. 

Scioto. 

Gallia. 

Shelby. 

Greene. 

Union. 

Hamilton. 

Vinton. 

Highland. 

Hocking. 

Warren. 

Kentucky  Counties 

Boone. 

Harrison. 

Boyd. 

Kenton. 

Bracken. 

Lewis. 

Campbell. 

Mason. 

Grant. 

Pendleton. 

Greenup. 

Robertson. 

Indiana  Counties 

Dearborn. 

Ohio. 

(c)  The  “Southeastern  Zone”  shall  in¬ 
clude  the  following  territory: 

Ohio  Counties 


Athens. 

Meigs. 

Coshocton  (except 

Morgan. 

Adams  Township). 

Muskingum. 

Guernsey  (except 

Noble. 

Oxford,  London¬ 

Perry. 

derry,  and  Mill- 
wood  Townships). 

Washington. 

Kentucky 

Counties 

Floyd. 

Magoffin. 

Johnson. 

Martin. 

Lawrence. 

Pike. 

West  Virginia  Counties 

Boone. 

Mingo. 

Cabell. 

Pleasants. 

Calhoun. 

Putnam. 

Fayette. 

Raleigh. 

Gilmer. 

Ritchie. 

Jackson. 

Roane. 

Kanawha. 

Wayne. 

Lincoln. 

Wirt. 

Logan. 

Wood. 

Mason. 

Wyoming. 

§  1033.7  Fluid  milk  product. 

“Fluid  milk  product”  means  the  fol¬ 
lowing  products  or  mixtures  in  either 
fluid  or  frozen  form,  including  such 
products  or  mixtures  that  are  flavored, 
cultured,  modified  (with  added  nonfat 
milk  solids),  concentrated,  or  reconsti¬ 
tuted:  Milk,  skim  milk,  lowfat  milk,  milk 
drinks,  eggnog,  buttermilk,  filled  milk, 
milk  shake  mixes  containing  less  than 
15  percent  total  milk  solids,  and  mixtures 
of  cream  and  milk  or  skim  milk  contain¬ 
ing  less  than  10.5  percent  butterfat.  The 
term  “fluid  milk  product”  shall  not  in¬ 
clude  yogurt,  frozen  desserts,  frozen 
dessert  mixes,  dietary  products  and  in¬ 
fant  formulas  in  hermetically  sealed 
metal  or  glass  containers,  evaporated  or 
condensed  milk  or  skim  milk  in  plain  or 
sweetened  form,  and  any  product  con¬ 
taining  6  percent  or  more  nonmilk  fat 
(or  oil). 

§  1033.8  Route  disposition. 

“Route  disposition”  means  a  delivery, 
either  directly  or  through  any  distribu¬ 
tion  facility  (including  disposition  from 
a  plant  store  or  by  a  vendor  or  vending 
machine) ,  of  a  fluid  milk  product  classi¬ 
fied  as  Class  I  pursuant  to  §  1033.41(a), 
except  a  delivery  in  bulk  form  to  a  plant. 
However,  for  the  single  purpose  of  de¬ 
termining  the  qualification  of  a  dis¬ 
tributing  plant  as  a  pool  plant  pursuant 
to  §  1033.12(a),  packaged  fluid  milk 
products  transferred  as  Class  I  milk  from 
the  distributing  plant  to  another  plant 
shall  be  considered  as  route  disposition  of 
the  transferor  plant  and  shall  be  con¬ 
sidered  as  route  disposition  in  the  mar¬ 
keting  area  to  the  extent  of  in- area  route 
disposition  of  the  transferee  plant. 

§  1033.9  Plain. 

(a)  Except  as  provided  iri  paragraph 

(b)  of  this  section,  “plant"  means  the 
land  and  buildings,  together  with  their 
surroundings,  facilities,  and  equipment, 
constituting  a  single  operating  unit  or 
establishment  which  contains  stationaiy 
holding  facilities  and  which  is  operated 
for  the  bulk  handling  or  processing  of 
milk  or  milk  products  (including  filled 
milk) . 

(b)  The  term  “plant”  shall  not  include 
distribution  points  (separate  facilities 
used  primarily  for  the  transfer  to  ve¬ 
hicles  of  packaged  fluid  milk  products 
moved  there  from  processing  and  pack¬ 
aging  plants)  or  bulk  reload  points 
(separate  facilities  at  which  milk  moved 
from  a  farm  in  a  tank  truck  is  trans¬ 
ferred  to  another  tank  truck  and  com¬ 
mingled  with  other  milk  before  entering 
a  plant) .  If  a  distribution  point  or  bulk 
reload  point  is  on  the  premises  of  a  plant, 
it  shall  be  considered  a  part  of  the  plant 
operation. 

§  1033.10  Distributing  plant. 

“Distributing  plant”  means  a  plant  in 
which  fluid  milk  products  approved  by  a 
duly  constituted  health  authority  for 
fluid  consumption,  or  filled  milk,  are 
processed  or  packaged  and  from  which 
there  is  route  disposition  in  the  market¬ 
ing  area  during  the  month. 


§  1033.11  Supply  plant. 

“Supply  plant”  means  a  plant  from 
which  a  fluid  milk  product  approved  by 
a  duly  constituted  health  authority  for 
fluid  consumption,  or  filled  milk,  is  trans¬ 
ferred  to  a  pool  plant  during  the  month. 

§  1033.12  Pool  plant. 

“Pool  plant”  means  a  plant  specified 
in  paragraph  (a) ,  (b) ,  or  (c)  of  this  sec¬ 
tion  that  is  not  an  other  order  plant  or  a 
producer-handler  plant. 

(a)  A  distributing  plant  with: 

(1)  Route  disposition  in  the  market¬ 
ing  area  during  the  month  of  not  less 
than  15  percent  of  its  total  route  disposi¬ 
tion,  such  route  disposition  in  both  cases 
to  be  exclusive  of  packaged  fluid  milk 
products  received  from  other  plants  if 
priced  as  Class  I  milk  under  this  or  any 
other  Federal  order  and  of  route  disposi¬ 
tion  of  filled  milk;  and 

(2)  Route  disposition  during  the 
month  of  not  less  than  50  percent  for 
each  of  the  months  of  September  through 
February,  and  45  percent  for  each  of 
the  months  of  March  through  August, 
of  its  total  receipts  of  fluid  milk  prod¬ 
ucts  (including  milk  diverted  from  such 
plant  by  the  plant  operator  or  a  co¬ 
operative  association  but  excluding  bulk 
fluid  milk  products  received  by  transfer 
or  diversion  from  other  plants  as  Class 
II  or  Class  III  milk)  that  are  approved 
by  a  duly  constituted  health  authority 
for  fluid  consumption,  subject  to  the 
following  further  conditions: 

(i)  Both  such  route  disposition  and  re¬ 
ceipts  shall  be  exclusive  of  filled  milk 
and  of  packaged  fluid  milk  products  re¬ 
ceived  from  other  plants  if  priced  as  Class 
I  milk  under  this  or  any  other  Federal 
order; 

(ii)  A  distributing  plant  that  does  not 
meet  such  percentage  requirement  in  the 
current  month  shall  not  be  disqualified 
under  this  subparagraph  as  a  pool  plant 
if  such  percentage  was  met  in  the  pre¬ 
ceding  month;  and 

(iii)  A  distributing  plant  with  route 
disposition  only  on  the  campus  of  The 
Ohio  State  University  at  Columbus,  Ohio, 
shall  be  required  to  meet  such  percentage 
requirement  only  for  the  months  of  Jan¬ 
uary,  February,  October,  and  November. 

(b)  A  supply  plant  from  which  dur¬ 
ing  the  month  the  total  quantity  of  fluid 

'  milk  products  (except  filled  milk)  trans¬ 
ferred  to  and  physically  received  in  a 
plant(s)  qualified  under  paragraph  (a) 
of  this  section,  plus  route  disposition 
within  the  marketing  area  from  the  sup¬ 
ply  plant,  is  not  less  than  50  percent  of 
the  total  quantity  of  milk  approved  by  a 
duly  constituted  health  authority  for 
fluid  consumption  that  is  received  from 
dairy  farmers  (excluding  any  such  milk 
received  by  diversion  from  other  plants) 
and  from  handlers  described  in  §  1033.16 

(c) .  A  plant  that  was  qualified  under  this 
paragraph  in  each  of  the  months  of  Sep¬ 
tember  through  February  shall  be  a  pool 
plant  for  the  immediately  following 
months  of  March  through  August  unless 
the  milk  received  at  the  plant  does  not 
continue  to  meet  such  requirements  of  a 
duly  constituted  health  authority,  or  the 
plant  operator  files  with  the  market  ad¬ 
ministrator  prior  to  any  such  month  a 


No.  113— Pt.  II- 


FEDERAL  REGISTER,  VOL.  35,  NO.  113 — THURSDAY,  JUNE  11,  1970 


9090 


PROPOSED  RULE  MAKING 


written  request  that  the  plant  be  desig¬ 
nated  as  a  nonpool  plant.  Such  nonpool 
plant  status  shall  be  effective,  beginning 
with  the  first  month  following  such 
notice,  until  the  plant  qualifies  under 
this  section  on  the  basis  of  shipments. 

(c)  A  plant,  other  than  a  distributing 
plant,  that  is  approved  by  a  duly  consti¬ 
tuted  health  authority  to  handle  milk 
for  fluid  consumption  and  is  operated  by 
a  cooperative  association,  if  during  the 
month  more  than  50  percent  of  the  pro¬ 
ducer  milk  of  members  of  such  coopera¬ 
tive  association  is  delivered  directly 
from  their  farms,  or  transferred  from 
such  plant,  to  plants  of  other  handlers 
qualified  under  paragraph  (a)  of  this 
section.  If  the  cooperative  association 
files  with  the  market  administrator  prior 
to  any  month  a  written  request  for  non¬ 
pool  status  for  such  plant,  die  plant  shall 
be  a  nonpool  plant  for  such  month  and 
for  each  of  the  next  11  months  in  which 
it  does  not  qualify  pursuant  to  para¬ 
graph  (b)  of  this  section  on  the  basis  of 
shipments. 

§  1033.13  Nonpool  plant. 

“Nonpool  plant”  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  such  plants 
are  further  defined  as  follows: 

(a)  “Other  order  plant”  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order  is¬ 
sued  pursuant  to  the  Act. 

(b)  “Producer-handler  plant”  means 
a  plant  operated  by  a  producer-handler 
as  defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act. 

(c)  “Partially  regulated  distributing 
plant”  means  a  distributing  plant  that  is 
not  an  other  order  plant  or  a  producer- 
handler  plant. 

(d)  “Unregulated  supply  plant”  means 
a  supply  plant  that  is  not  an  other  order 
plant  or  a  producer-handler  plant. 

§  1033.14  Producer. 

“Producer”  means  any  person,  ex¬ 
cept  a  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act,  who  produces  milk 
approved,  by  farm  permit  or  other  ap¬ 
proval,  by  a  duly  constituted  health 
authority  for  fluid  consumption,  which 
milk  is  received  at  a  pool  plant  or  di¬ 
verted  within  the  limitations  of  §  1033.15 
from  a  pool  distributing  plant  to  another 
pool  plant  or  to  a  nonpool  plant  that  is 
not  a  producer-handler  plant.  The  term 
“producer”  shall  not  include  any  such 
person  with  respect  to  milk  that  is  re¬ 
ceived  at  a  pool  plant  by  diversion  from 
an  other  order  plant  if  a  Class  II  or  Class 
III  classification  is  designated  under  this 
order  for  such  milk,  and  such  milk  is 
subject  to  the  pricing  and  pooling  pro¬ 
visions  of  another  order  issued  pursuant 
to  the  Act. 

§  1033.15  Producer  milk. 

“Producer  milk”  means  the  skim  milk 
and  butterfat  contained  in  milk  of  a 
producer  which  is: 

(a)  With  respect  to  a  handler  de¬ 
scribed  in  §  1033.16(a) : 


(1)  Received  at  the  handler’s  pool 
plant  directly  from  the  producer,  ex¬ 
cluding  any  such  milk  received  by  diver¬ 
sion  from  another  pool  plant.  If  milk 
is  delivered  in  the  same  tank  truck  to 
more  than  one  plant,  the  entire  load 
shall  be  deemed  to  have  been  received 
at  the  first  pool  plant  where  milk  is  with¬ 
drawn  from  the  tank  truck; 

(2)  Received  at  the  handler’s  pool 
plant  under  the  conditions  described  in 
§  1033.16(c) ;  and 

(3)  Diverted  for  the  handler’s  account 
from  a  pool  distributing  plant  to  an¬ 
other  pool  plant  or  a  nonpool  plant  that 
is  not  a  producer-handler  plant,  sub¬ 
ject  to  the  further  conditions  set  forth 
in  paragraph  (d)  of  this  section; 

(b)  With  respect  to  a  handler  de¬ 
scribed  in  §  1033.16(b),  diverted  for  such 
handler’s  account  from  the  pool  distrib¬ 
uting  plant  of  another  handler  to  a  pool 
plant  or  a  nonpool  plant  that  is  not  a 
producer-handler  plant,  subject  to  the 
further  conditions  set  forth  in  paragraph 

(d)  of  this  section;  and 

(c)  With  respect  to  a  handler  de¬ 
scribed  in  §  1033.16(c),  received  by  the 
handler  from  the  producer’s  farm  in  ex¬ 
cess  of  the  producer’s  milk  that  is  re¬ 
ceived  at  pool  plants  pursuant  to  para¬ 
graph  (a)  (2)  of  this  section.  Such  pro¬ 
ducer  milk  of  the  handler  shall  be  deemed 
to  have  been  received  by  the  handler 
at  the  location  of  the  pool  plant  to  which 
the  greatest  quantity  of  the  milk  on  the 
tank  truck  or  trailer  load  was  delivered. 

(d)  The  following  conditions  shall  ap¬ 
ply  to  milk  of  a  producer  diverted  from 
a  pool  distributing  plant  to  another 
pool  plant  or  a  nonpool  plant  that  is  not 
a  producer-handler  plant: 

(1)  Not  less  than  2  days’  production 
of  the  producer  must  be  physically  re¬ 
ceived  during  the  month  at  such  pool 
distributing  plant; 

(2)  In  any  month  of  September 
through  February,  the  quantity  of  milk 
of  any  producer  diverted  to  nonpool 
plants  that  exceeds  the  quantity  of  such 
producer’s  milk  physically  received  at 
pool  plants,  as  measured  by  days  of  pro¬ 
duction,  shall  be  deemed  not  to  have 
been  received  by  the  diverting  handler 
and  shall  not  be  producer  milk.  The  di¬ 
verting  handler  shall  designate  such  de¬ 
liveries  to  nonpool  plants  that  are  not 
producer  milk  pursuant  to  this  subpara¬ 
graph.  If  the  handler  fails  to  make  such 
designation,  no  milk  diverted  by  him  to 
nonpool  plants  shall  be  producer  milk; 

(3)  Diverted  milk  shall  be  priced  at 
the  location  of  the  plant  to  which  the 
milk  is  diverted;  and 

(4)  Milk  diverted  to  an  other  order 
plant  shall  be  producer  milk  only  if  a 
Class  II  or  Class  III  classification  is  des¬ 
ignated  for  such  milk  pursuant  to  the 
provisions  of  another  order  issued  pur¬ 
suant  to  the  Act,  and  such  milk  is  not 
subject  to  the  pricing  and  pooling  provi¬ 
sions  of  the  other  order. 

§  1033.16  Handler. 

“Handler”  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  one  or  more  pool  plants; 
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(b)  Any  cooperative  association  with 
respect  to  producer  milk  which  it  causes 
to  be  diverted  for  its  account  from  a 
pool  distributing  plant  of  another  person 
to  a  pool  plant  or  a  nonpool  plant  that 
is  not  a  producer-handler  plant; 

(c)  Any  cooperative  association  with 
respect  to  producer  milk  which  is  deliv¬ 
ered  for  its  account  from  the  farm  to 
the  pool  plant  of  another  person  in  a 
tank  truck  or  trailer  owned  or  operated 
by,  or  under  contract  to,  such  cooperative 
association; 

(d)  Any  person  in  his  capacity  as  the 
operator  of  a  partially  regulated  dis¬ 
tributing  plant; 

(e)  Any  person  defined  in  §  1033.17; 
and 

(f)  Any  person  in  his  capacity  as  the 
operator  of  an  other  order  plant 
described  in  §  1033.56. 

§  1033.17  Producer-handler. 

“Producer-handler”  means  any  person 
who: 

(a)  Operates  a  dairy  farm  and  a  dis¬ 
tributing  plant; 

(b)  Receives  no  fluid  milk  products 

from  sources  other  than  his  own  farm 
production,  pool  plants,  and  other  order 
plants;  » 

(c)  Uses  no  milk  products  other  than 
fluid  milk  products  for  reconstitution 
into  fluid  milk  products;  and 

(d)  Provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  animals  and 
other  resources  necessary  for  his  own 
farm  production  and  the  operation  of 
the  processing,  packaging,  and  distri¬ 
bution  business  are  the  personal  enter¬ 
prise  and  risk  of  such  person. 

§  1033.18  Other  source  milk. 

“Other  source  milk”  means  the  skim 
milk  and  butterfat  contained  in  or  repre¬ 
sented  by: 

(a)  Fluid  milk  products  and  bulk 
cream  from  any  source  except  producer 
milk,  fluid  milk  products  and  bulk  cream 
from  pool  plants,  and  fluid  milk  products 
and  bulk  cream  in  inventory  at  the 
beginning  of  the  month; 

(b)  Products,  other  than  fluid  milk 
products  and  Class  II  products  listed  in 
§  1033.41(b)  (1)  and  (3),  from  any  source 
(including  those  produced  at  the  plant) 
which  are  reprocessed,  converted  into,  or 
combined  with  another  product  in  the 
plant  during  the  month;  and 

(c)  Any  disappearance  of  nonfluid 
products  in  a  form  in  which  they  may 
be  converted  into  a  Class  I  product  and 
which  are  not  otherwise  accounted  for 
pursuant  to  §  1033.32. 

§  1033.19  Chicago  butler  price. 

“Chicago  butter  price”  means  the 
simple  average,  as  computed  by  the 
market  administrator,  of  the  daily 
wholesale  selling  prices  (using  the  mid¬ 
point  of  any  price  range  as  one  price) 
per  pound  of  92-score  bulk  creamery 
butter  at  Chicago  as  reported  for  the 
month  by  the  Department. 

§  1033.20  Filled  milk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
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(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids) ,  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and 
contains  less  than  6  percent  nonmilk 
fat  (or  oil). 

Market  Administrator 
§  1033.25  Designation. 

The  agency  for  the  administration  of 
this  part  shall  be  a  market  administrator 
selected  by  the  Secretary.  The  adminis¬ 
trator  shall  be  entitled  to  compensation 
determined  by  the  Secretary,  and  shall 
be  subject  to  removal  at  the  Secretary’s 
discretion. 

§  1033.26  Powers. 

The  market  administrator  shall  have 
the  following  powers  with  respect  to  this 
part: 

(a)  Administer  this  part  in  accord¬ 
ance  with  its  terms  and  provisions: 

(b)  Make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  part: 

(c)  Receive,  investigate,  and  report 
complaints  of  violations  to  the  Secre¬ 
tary:  and 

(d)  Recommend  amendments  to  the 
Secretary. 

§  1033.27  Duties. 

The  market  administrator  shall  per¬ 
form  all  the  duties  necessary  to  admin¬ 
ister  the  terms  and  provisions  of  this 
part,  including,  but  not  limited  to,  the 
following : 

(a)  Execute  and  deliver  a  bond  to  the 
Secretary  within  45  days  after  he  enters 
upon  his  duties.  Such  bond  shall  be: 

(1)  Effective  as  of  the  date  he  enters 
upon  his  duties: 

(2)  Conditioned  upon  the  faithful 
performance  of  his  duties;  and 

(3)  In  an  amount  and  with  surety 
thereon  satisfactory  to  the  Secretary; 

(b)  Employ  and  fix  the  compensation 
of  persons  necessary  to  enable  him  to 
administer  the  terms  and  provisions  of 
this  part: 

(c)  Obtain  a  bond  in  a  reasonable 
amount  and  with  surety  satisfactory  to 
the  market  administrator  covering  each 
employee  who  handles  funds  entrusted 
to  the  market  administrator; 

(d)  Pay  out  of  funds  provided  by  the 
administrative  assessment  the  cost  of : 

(1)  His  bond  and  the  bonds  of  his 
employees; 

(2)  His  own  compensation;  and 

(3)  All  other  expenses  incurred  in  the 
maintenance  and  functioning  of  his  of¬ 
fice,  except  expenses  specifically  associ¬ 
ated  with  the  performance  of  marketing 
services; 

(e)  Keep  books  and  records  which  will 
clearly  reflect  the  transactions  provided 
for  in  this  part,  and  upon  request  by  the 
Secretary  surrender  them  to: 

(1)  His  successor;  or 

(2)  Such  other  person  as  the  Secre¬ 
tary  may  designate; 

(f)  Submit  his  books  and  records  to 
examination  by  the  Secretary; 

(g)  Furnish  the  information  and  re¬ 
ports  requested  by  the  Secretary; 
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(h)  Announce  publicly,  at  his  discre¬ 
tion,  unless  otherwise  directed  by  the 
Secretary,  by  posting  in  a  conspicuous 
place  in  his  office  and  by  such  other 
means  as  he  deems  appropriate,  the 
name  of  any  person  who,  after  the  date 
upon  which  he  is  required  to  perform 
such  act,  has  not  filed  the  reports  or  made 
the  payments  required  by  this  part; 

(i)  Verify  the  reports  and  payments  of 
each  handler  by  audit  and  such  other  in¬ 
vestigation  deemed  necessary; 

(j)  Prepare  and  disseminate  publicly 
for  the  benefit  of  producers,  handlers, 
and  consumers  such  statistics  and  other 
information  concerning  the  operation  of 
the  order  and  facts  relevant  to  the  pro¬ 
visions  thereof  (or  proposed  provisions) 
as  do  not  reveal  confidential  information; 

(k)  On  or  before  the  dates  specified, 
publicly  announce  by  posting  in  a  con¬ 
spicuous  place  in  his  office  and  by  such 
other  means  as  he  deems  appropriate  the 
following : 

(l)  The  fifth  day  of  each  month,  the 
Class  I  price  pursuant  to  §  1033.51(a) 
and  the  Class  I  butterfat  differential  pur¬ 
suant  to  §  1033.52(a),  both  for  the  cur¬ 
rent  month,  and  the  Class  II  and  Class 
III  prices  pursuant  to  §  1033.51  (b)  and 
(c)  and  the  Class  II  and  Class  III  butter- 
fat  differentials  pursuant  to  §  1033.52(b) , 
all  for  the  preceding  month;  and 

(2)  The  12th  day  after  the  end  of  each 
month,  the  uniform  price  computed  pur¬ 
suant  to  §  1033.61,  and  the  producer  but¬ 
terfat  differential  computed  pursuant  to 
§  1033.73; 

(1)  On  or  before  the  12th  day  after  the 
end  of  each  month: 

(1)  Provide  each  pool  handler  with  a 
written  statement  of  his  obligations 
under  this  part;  and 

(2)  Report  to  each  cooperative  asso¬ 
ciation  the  class  utilization  of  milk  re¬ 
ceived  at  each  pool  plant  during  the 
month  from  producers  who  have  author¬ 
ized  such  association  to  receive  payments 
for  them  under  §  1033.72(c) .  For  the  pur¬ 
pose  of  this  report,  the  milk  so  received 
shall  be  prorated  to  each  class  in  the 
proportions  that  the  total  receipts  of 
producer  milk  at  such  plant  were  used  in 
each  class,  adjusted  to  eliminate  trans¬ 
fers  of  fluid  milk  products  to  other  pool 
plants; 

(m)  Whenever  required  for  the  pur¬ 
pose  of  allocating  receipts  from  other 
order  plants  pursuant  to  §  1033.46(a)  (12) 
and  the  corresponding  step  of 
§  1033.46(b),  estimate  and  publicly  an¬ 
nounce  the  utilization  (to  the  nearest 
whole  percentage) -in  each  class  during 
the  month  of  skim  milk  and  butterfat, 
respectively,  in  producer  milk  of  all  han¬ 
dlers.  Such  estimate  shall  be  based  upon 
the  most  current  available  data  and  shall 
be  final  for  such  purpose; 

(n)  Report  to  the  market  administra¬ 
tor  of  the  other  order,  as  soon  as  pos¬ 
sible  after  the  report  of  receipts  and 
utilization  for  the  month  is  received  from 
a  handler  who  has  received  fluid  milk 
products  from  an  other  order  plant,  the 
classification  to  which  such  receipts  are 
allocated  pursuant  to  §  1033.46  pursuant 
to  such  report,  and  thereafter  any  change 
in  such  allocation  required  to  correct  er- 
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rors  disclosed  in  the  verification  of  such 
report;  and 

(o)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  and  bulk  cream  to  an  other 
order  plant  the  classification  to  which 
the  skim  milk  and  butterfat  in  such  fluid 
milk  products  and  bulk  cream  were  al¬ 
located  by  the  market  administrator  of 
the  other  order  on  the  basis  of  the  re¬ 
port  of  the  receiving  handler;  and,  as 
necessary,  any  changes  in  such  classifica¬ 
tion  arising  in  the  verification  of  such 
report. 

Reports,  Records,  and  Facilities 

§  1033.30  Reports  of  receipts  and 
utilization. 

On  or  before  the  sixth  day  after  the 
end  of  each  month,  reports  of  receipts 
and  utilization  for  such  month  shall  be 
made  to  the  market  administrator,  in  the 
detail  and  on  forms  prescribed  by  the 
market  administrator,  as  follows: 

(a)  Each  handler  operating  a  pool 
plant  shall  report  for  each  of  his  pool 
plants : 

( 1 )  Receipts  of  skim  milk  and  butter¬ 
fat  contained  in  or  represented  by: 

(1)  Producer  milk,  showing  in  the  case 
of  milk  received  directly  from  each  pro¬ 
ducer  the  pounds  and  butterfat  test  and 
the  number  of  days  of  production 
involved  for  each  producer; 

(ii)  Fluid  milk  products  and  bulk 
cream  from  other  pool  plants; 

(iii)  Other  source  milk,  with  the 
identity  of  each  source;  and 

(iv)  Products  listed  in  §  1033.41(b)  (1) 
from  other  plants; 

(2)  Inventories  of  fluid  milk  products 
and  products  listed  in  §  1033.41(b)  (1)  at 
the  beginning  and  the  end  of  the  month, 
showing  separately  such  inventories  in 
bulk  form  and  in  packaged  form; 

(3)  The  utilization  or  disposition  of 
all  skim  milk  and  butterfat  required  to 
be  reported  pursuant  to  this  paragraph, 
showing  separately: 

(i)  Total  route  disposition  and  route 
disposition  in  the  marketing  area,  show¬ 
ing  separately  such  disposition  of  filled 
milk  inside  and  outside  the  marketing 
area:  and 

(ii)  Transfers  and  diversions  to  other 
plants;  and 

(4)  Such  other  information  with  re¬ 
spect  to  the  receipts  and  utilization  of 
skim  milk  and  butterfat  as  the  market 
administrator  may  prescribe; 

(b)  Each  cooperative  association  shall 
report: 

(1)  The  quantities  of  skim  milk  and 
butterfat  contained  in  milk  from  pro¬ 
ducers  for  which  it  is  the  handler  pursu¬ 
ant  to  §  1033.16  (b)  or  (c),  showing: 

(1)  The  quantity  of  milk  delivered  to 
each  plant;  and 

(ii)  For  each  producer  the  pounds  and 
butterfat  test  of  the  milk  and  the  number 
of  days  of  production  involved; 

(2)  The  utilization  of  all  skim  milk 
and  butterfat  required  to  be  reported 
pursuant  to  subparagraph  (1)  of  this 
paragraph,  except  that  contained  in 
producer  milk  described  in  §  1033.15(a) 
(2);  and 

(3)  Such  other  information  with  re¬ 
spect  to  its  receipts  and  utilization  of 
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skim  milk  and  butterfat  as  the  market 
administrator  may  prescribe;  and 

<c)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
as  required  in  paragraph  (a)  of  this  sec¬ 
tion,  except  that  receipts  of  bottling 
grade  milk  from  dairy  farmers  shall  be 
reported  in  lieu  of  receipts  of  producer 
milk.  Such  report  shall  include  a  sep¬ 
arate  statement  showing  the  amount  of 
reconstituted  skim  milk  in  route  disposi¬ 
tion  in  the  marketing  area.  • 

§  1033.31  Other  reports. 

(a)  Each  producer-handler  shall  re¬ 
port  to  the  market  administrator  at  such 
time  and  in  such  manner  as  the  market 
administrator  may  prescribe. 

(b)  Each  handler  who  operates  an 
other  order  plant  shall  report  total  re¬ 
ceipts  and  utilization  or  disposition  of 
skim  milk  and  butterfat  at  the  plant  at 
such  time  and  in  such  manner  as  the 
market  administrator  may  require  and 
shall  allow  verification  of  such  reports 
by  the  market  administrator. 

(c)  On  or  before  the  25th  day  of  the 
month,  each  handler  shall  report  to  the 
market  administrator,  in  the  detail  and 
on  forms  prescribed  by  the  market  ad¬ 
ministrator,  his  receipts  of  producer  milk 
during  the  first  15  days  of  the  month. 

(d)  On  or  before  the  20th  day  after 
the  end  of  the  month,  each  handler  op¬ 
erating  a  partially  regulated  distributing 
plant  who  elects  to  make  payments  pur¬ 
suant  to  §  1033.57(a)  shall  report  to  the 
market  administrator,  in  the  detail  and 
on  forms  prescribed  by  the  market  ad¬ 
ministrator,  his  payroll  for  such  month 
for  dairy  farmers  from  whom  he  re¬ 
ceived  bottling  grade  milk.  Such  payroll 
shall  show  for  each  dairy  farmer  the 
total  pounds  of  milk  received  from  him, 
the  average  butterfat  content  thereof, 
and  the  rate  and  net  amount  of  the  pay¬ 
ment  made  to  such  dairy  farmer,  to¬ 
gether  with  the  amount  and  nature  of 
any  deductions  involved. 

(e)  On  or  before  the  22d  day  after  the 
end  of  each  month,  each  cooperative  as¬ 
sociation  with  respect  to  milk  of  each 
member  producer  shall  submit  to  the 
market  administrator  the  association’s 
completed  producer  payroll  which  shall 
list  the  pounds  of  milk  received,  the  av¬ 
erage  butterfat  content  thereof,  and  the 
rate  and  net  amount  of  payment,  to¬ 
gether  with  the  amount  and  nature  of 
any  deductions  involved. 

§  1033.32  Records  and  facilities. 

Each  handler  shall  maintain  and  make 
available  to  the  market  administrator 
during  the  usual  hours  of  business  such 
accounts  and  records  of  his  operations, 
together  with  such  facilities  as  are  nec¬ 
essary  for  the  market  administrator  to 
verify  or  establish  the  correct  data  for 
each  month,  with  respect  to: 

(a)  The  receipt  and  utilization  of  all 
skim  milk  and  butterfat  handled  in  any 
form  during  the  month; 

(b)  The  weights  and  butterfat  and 
other  content  of  all  milk  and  milk  prod¬ 
ucts  (including  filled  milk)  handled  dur¬ 
ing  the  month; 

(c) The  pounds  of  skim  milk  and  but¬ 
terfat  contained  In  or  represented  by  all 
milk  products  (including  filled  milk)  in 


inventory  at  the  beginning  and  end  of 
each  month;  and 

(d)  Payments  to  the  producer-settle¬ 
ment  fund,  including  the  amount  and 
nature  of  any  deductions  authorized  by 
producers  and  the  disbursement  of 
money  so  deducted. 

§  1033.33  Retention  of  records. 

All  books  and  records  required  under 
this  part  to  be  made  available  to  the 
market  administrator  shall  be  retained 
by  the  handler  for  a  period  of  3  years 
to  begin  at  the  end  of  the  month  to 
which  such  books  and  records  pertain. 
If,  within  such  3-year  period,  the  market 
administrator  notifies  the  handler  in 
writing  that  the  retention  of  such  books 
and  records,  or  of  specified  books  and 
records,  is  necessary  in  connection  with  a 
proceeding  under  section  8c(15)(A)  of 
the  Act  or  a  court  action  specified  in  such 
notice,  the  handler  shall  retain  such 
books  and  records,  or  specified  books  and 
records,  until  further  written  notifica¬ 
tion  from  the  market  administrator.  In 
either  case,  the  market  administrator 
shall  give  further  written  notification  to 
the  handler  promptly  upon  the  termina¬ 
tion  of  the  litigation  or  when  the  records 
are  no  longer  necessary  in  connection 
therewith. 

Classification 

§  1033.40  Skim  milk  and  butterfat  to  be 
classified. 

The  skim  milk  and  butterfat  required 
to  be  reported  pursuant  to  §  1033.30  shall 
be  classified  each  month  in  accordance 
with  §§  1033.41  through  1033.46. 

§  1033.41  Classes  of  utilization. 

Subject  to  §§  1033.43  and  1033.44,  skim 
milk  and  butterfat  shall  be  classified  in 
the  following  classes: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section. 
Any  fluid  milk  product  that  is  modified 
by  the  addition  of  nonfat  milk  solids 
shall  be  Class  I  milk  in  an  amount  equal 
only  to  the  weight  of  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content; 

(2)  In  inventory  of  packaged  fluid 
milk  products  at  the  end  of  the  month; 
and 

(3)  Not  accounted  for  as  Class  II  or 
Class  III  milk. 

(b)  Class  II  milk.  Except  as  provided 
in  paragraph  (c)  of  this  section,  Class  n 
milk  shall  be  all  skim  milk  and  butterfat: 

(1)  Disposed  of  as  fluid  cream  (in¬ 
cluding  aerated  cream  and  sterilized 
cream)  or  as  mixtures  of  cream  and  milk 
or  skim  milk  containing  10.5  percent  or 
more  butterfat; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  listed  in 
subparagraph  (1)  of  this  paragraph; 

(3)  Used  to  produce  yogurt,  sour 
cream,  sour  mixtures  (such  as  dips  and 
dressings) ,  cottage  cheese,  cottage  cheese 
curd,  pancake  mixes,  and  puddings; 
and 

(4)  Disposed  of  in  bulk  as  milk,  skim 
milk,  or  cream  to  any  commercial  food 
processing  establishment  (other  than  a 


milk  or  filled  milk  plant)  for  the  manu¬ 
facture  of  packaged  food  products  (other 
than  milk  products  and  filled  milk)  for 
consumption  off  the  premises. 

(c)  Class  III  milk.  Class  III  milk  shall 
be: 

(1)  Skim  milk  and  butterfat  used  to 
produce  butter,  nonfat  dry  milk,  dry 
whole  milk,  dry  whey,  dry  buttermilk, 
casein,  cheese  (except  cottage  cheese  and 
cottage  cheese  curd) ,  frozen  cream,  milk 
shake  mixes  containing  15  percent  or 
more  total  milk  solids,  frozen  desserts, 
frozen  dessert  mixes,  dietary  products 
and  infant  formulas  in  hermetically 
sealed  metal  or  glass  containers,  evapo¬ 
rated  or  condensed  milk  or  skim  milk  in 
plain  or  sweetened  form,  and  any  product 
containing  six  percent  or  more  nonmilk 
fat  (or  oil) ; 

(2)  Skim  milk  and  butterfat  in  fluid 
milk  products  and  products  listed  in 
paragraph  (b)  (1)  and  (3)  of  this  section 
that  are  dumped,  spilled,  or  disposed  of 
for  animal  feed; 

(3)  Skim  milk  and  butterfat  in  inven¬ 
tory  of  bulk  fluid  milk  products  and  bulk 
cream  at  the  end  of  the  month; 

(4)  Skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
pounds  of  skim  milk  in  such  product  that 
were  classified  as  Class  I  milk  pursuant 
to  paragraph  (a)  (1)  of  this  section; 

(5)  Skim  milk  and  butterfat,  respec¬ 
tively,  in  each  pool  plant’s  shrinkage,  but 
not  in  excess  of : 

(i)  Two  percent  of  producer  milk 
physically  received  at  the  plant  (except 
that  received  from  a  handler  described 
in  §  1033.16(c)) ; 

(ii)  Plus  1.5  percent  of  producer  milk 
received  from  a  handler  described  in 
§  1033.16(c)  and  of  milk  diverted  to  such 
plant  from  another  pool  plant,  except 
that  if  the  plant  operator  receiving  such 
milk  files  notice  with  the  market  admin¬ 
istrator  that  he  is  purchasing  such  milk 
on  the  basis  of  farm  weights,  the  appli¬ 
cable  percentage  shall  be  2  percent; 

(iii)  Plus  0.5  percent  of  producer  milk 
diverted  from  such  plant  by  the  plant 
operator  to  another  plant,  except  that  if 
the  operator  of  the  other  plant  purchases 
such  milk  on  the  basis  of  farm  weights, 
no  percentage  shall  apply; 

(iv)  Plus  1.5  percent  of  bulk  fluid  milk 
products  received  by  transfer  from  other 
pool  plants; 

(v)  Plus  1.5  percent  of  bulk  fluid  milk 
products  received  from  other  order 
plants  exclusive  of  the  quantity  for  which 
Class  II  or  Class  III  classification  is  re¬ 
quested  by  the  operators  of  both  plants; 

(vi)  Plus  1.5  percent  of  bulk  fluid  milk 
products  received  from  unregulated  sup¬ 
ply  plants  exclusive  of  the  quantity  for 
which  Class  II  or  Class  III  classification 
is  requested  by  the  handler;  and 

(vii)  Less  1.5  percent  of  bulk  fluid  milk 
products  transferred  to  other  plants; 

(6)  Skim  milk  and  butterfat,  respec¬ 
tively,  in  shrinkage  of  other  source  milk 
assigned  pursuant  to  §  1033.42(b)  (2) ; 
and 

(7)  Skim  milk  and  butterfat,  respec¬ 
tively,  in  shrinkage  of  milk  from  pro¬ 
ducers  that  is  diverted  from  a  pool  plant 
to  a  nonpool  plant  by  a  cooperative  asso¬ 
ciation  acting  as  a  handler  pursuant  to 
§  1033.16(b)  or  in  shrinkage  of  milk  from 
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producers  for  which  a  cooperative  asso¬ 
ciation  is  the  handler  pursuant  to 
§  1033.16(c) ,  but  not  in  excess  of  0.5  per¬ 
cent  of  the  receipts  of  milk  from  pro¬ 
ducers,  exclusive  of  such  receipts  for 
which  farm  weights  are  used  as  the  basis 
of  receipt  at  the  plant  to  which  delivered. 

§  1033.42  Shrinkage. 

The  market  administrator  shall : 

(a)  Compute  the  total  shrinkage  of 
skim  milk  and  butterfat,  respectively,  at 
each  pool  plant;  and 
<b)  If  other  source  milk  is  received  at 
the  pool  plant,  shrinkage  at  such  plant 
shall  be  prorated  between: 

(1)  Skim  milk  and  butterfat,  respec¬ 
tively,  in  the  receipts  used  in  the  com¬ 
putations  pursuant  to  §  1033.41(c)  (5) ; 
and 

(2)  Skim  milk  and  butterfat,  respec¬ 
tively,  in  other  source  milk  in  bulk  fluid 
form,  exclusive  of  that  specified  in 
§  1033.41(c)(5). 

§  1033.43  Interplunt  movements. 

Skun  milk  or  butterfat  in  the  form  of  a 
fluid  milk  product  or  bulk  cream  shall  be 
classified : 

(a)  At  the  utilization  indicated  by  the 
operators  of  both  plants,  otherwise  as 
Class  I  milk,  if  transferred  or  diverted 
from  a  pool  plant  to  another  pool  plant, 
subject  to  the  following  conditions: 

(1)  The  skim  milk  or  butterfat  so  as¬ 
signed  to  each  class  shall  be  limited  to 
the  amount  thereof  remaining  in  such 
class  in  the  transferee  plant  after  the 
computations  pursuant  to  §  1033.46(a) 
(12)  and  the  corresponding  step  of 
5  1033.46(b) ; 

(2)  If  the  transferor  plant  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  §  1033.46(a)  (6) 
and  the  corresponding  step  of  §  1033.46 

(b),  the  skim  milk  and  butterfat  so 
transferred  or  diverted  shall  be  classified 
so  as  to  allocate  the  least  possible  Class 
I  utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor  handler  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  §  1033.46(a)  (11) 
or  (12)  and  the  corresponding  steps  of 
§  1033.46(b),  the  skim  milk  and  butter¬ 
fat  so  transferred  or  diverted  up  to  the 
total  of  such  receipts  shall  not  be  classi¬ 
fied  as  Class  I  milk  to  a  greater  extent 
than  would  be  applicable  to  a  like  quan¬ 
tity  of  such  other  source  milk  received 
at  the  transferee  plant;  and 

(4)  Skim  milk  and  butterfat  trans¬ 
ferred  or  diverted  in  bulk  to  a  pool  sup¬ 
ply  plant  from  another  pool  plant  shall 
be  assigned  in  sequence  beginning  with 
Class  III  to  the  milk  remaining  in  each 
class  at  the  transferee  plant  after  the 
computations  pursuant  to  §  1033.46(a) 
(12)  and  the  corresponding  step  of 
§  1033.46(b) ; 

(b)  As  Class  I  milk,  if  transferred 
from  a  pool  plant  to  a  producer-handler 
plant.  If  Class  II  or  Class  III  utilization 
is  requested  by  the  operators  of  both 
plants,  such  classification  shall  be  as 
Class  II  or  Class  III  milk  to  the  extent 
of  such  utilization  at  the  transferee 
plant; 


(c)  As  Class  I  milk,  if  transferred  as 
packaged  fluid  milk  products  to  a  non¬ 
pool  plant  that  is  not  an  other  order 
plant  or  a  producer-handler  plant; 

(d)  As  Class  I  milk,  if  transferred  or 
diverted  in  bulk  to  a  nonpool  plant  that 
is  neither  an  other  order  plant  nor  a 
producer-handler  plant,  unless  the  re¬ 
quirements  of  subparagraphs  (1)  and  (2) 
of  this  paragraph  are  met,  in  which  case 
the  skim  milk  and  butterfat  so  trans¬ 
ferred  or  diverted  shall  be  classified  in 
accordance  with  the  assignment  result¬ 
ing  from  subparagraph  (3)  of  this  para¬ 
graph  : 

(1)  The  transferring  or  diverting 
handler  claims  classification  pursuant 
to  the  assignment  set  forth  in  subpara¬ 
graph  (3)  of  this  paragraph  in  his  re¬ 
port  submitted  to  the  market  administra¬ 
tor  pursuant  to  §  1033.30  for  the  month 
within  which  such  transaction  occurred : 

(2)  The  operator  of  such  nonpool 
plant  maintains  books  and  records  show¬ 
ing  the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  if  requested  by  the 
market  administrator  for  the  purpose  of 
verification;  and 

(3)  The  skim  milk  and  butterfat  so 
transferred  or  diverted  shall  be  classified 
on  the  basis  of  the  following  assignment 
of  utilization  at  such  nonpool  plant  in 
excess  of  receipts  of  packaged  fluid  milk 
products  from  all  pool  plants  and  other 
order  plants : 

(i)  Any  route  disposition  in  the  mar¬ 
keting  area  shall  be  first  assigned  to  the 
skim  milk  and  butterfat  in  the  fluid  milk 
products  so  transferred  or  diverted  from 
pool  plants,  next  pro  rata  to  such  re¬ 
ceipts  from  other  order  plants,  and 
thereafter  to  receipts  from  dairy  farm¬ 
ers  who  the  market  administrator  de¬ 
termines  constitute  regular  sources  of 
supply  of  bottling  grade  milk  for  such 
nonpool  plant; 

(ii)  Any  route  disposition  in  the  mar¬ 
keting  area  of  another  order  issued  pur¬ 
suant  to  the  Act  shall  be  first  assigned 
to  receipts  of  fluid  milk  products  from 
plants  fully  regulated  by  such  order, 
next  pro  rata  to  such  receipts  from  pool 
plants  and  other  order  plants  not  regu¬ 
lated  by  such  order,  and  thereafter  to 
receipts  from  dairy  farmers  who  the 
market  administrator  determines  con¬ 
stitute  regular  sources  of  supply  of 
bottling  grade  milk  for  such  nonpool 
plant; 

(tii)  Class  I  utilization  (exclusive  of 
that  resulting  from  transfers  of  milk  to 
pool  plants  and  other  order  plants)  in 
excess  of  that  assigned  pursuant  to  sub¬ 
divisions  (i)  and  (ii)  of  this  subpara¬ 
graph  shall  be  assigned  first  to  remaining 
receipts  from  dairy  farmers  who  the 
market  administrator  determines  consti¬ 
tute  regular  sources  of  supply  of  bottling 
grade  milk  for  such  nonpool  plant,  and 
any  remaining  Class  I  utilization  (includ¬ 
ing  that  resulting  from  transfers  of  milk 
to  pool  plants  and  other  order  plants) 
shall  be  assigned  pro  rata  to  unassigned 
receipts  at  such  nonpool  plant  from  all 
pool  plants  and  other  order  plants;  and 
(iv)  To  the  extent  that  Class  I  utiliza¬ 
tion  is  not  so  assigned  to  it,  the  skim  milk 


and  butterfat  so  transferred  or  diverted 
shall  be  classified  as  Class  II  milk  to  the 
extent  that  Class  II  utilization  is  avail¬ 
able  and  the  remainder  as  Class  III  milk; 
and 

(e)  As  follows,  if  transferred  or  di¬ 
verted  to  an  other  order  plant  in  excess 
of  receipts  from  such  plant  in  the  same 
category  as  described  in  subparagraph 
(1),  (2),  or  (3)  of  this  paragraph: 

(1)  If  transferred  in  packaged  form, 
classification  shall  be  in  the  classes  to 
which  allocated  as  a  fluid  milk  product 
under  the  other  order; 

(2)  If  transferred  or  diverted  in  bulk 
form,  classification  shall  be  in  the  classes 
to  which  allocated  under  the  other  order 
(including  allocation  under  the  condi¬ 
tions  set  forth  in  subparagraph  (3)  of 
this  paragraph) ; 

(3)  If  the  operators  of  both  the  trans¬ 
feror  and  transferee  plants  so  request 
in  the  reports  of  receipts  and  utilization 
filed  with  their  respective  market  ad¬ 
ministrators,  transfers  or  diversions  in 
bulk  form  shall  be  classified  as  Class  III 
milk  to  the  extent  of  the  Class  III  utiliza¬ 
tion  (or  comparable  utilization  under 
such  other  order)  available  for  such  as¬ 
signment  pursuant  to  the  allocation 
provisions  of  the  transferee  order; 

(4)  If  information  concerning  the 
classification  to  which  allocated  under 
the  other  order  is  not  available  to  the 
market  administrator  for  purposes  of  es¬ 
tablishing  classification  pursuant  to  this 
paragraph,  classification  shall  be  as  Class 
I,  subject  to  adjustment  when  such  in¬ 
formation  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  transferee  order  provides  for.only  two 
classes  of  utilization,  skim  milk  and 
butterfat  allocated  to  a  class  consisting 
primarily  of  fluid  milk  products  shall  be 
classified  as  Class  I  milk,  and  skim  milk 
and  butterfat  allocated  to  the  other  class 
shall  be  classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  transferred  to  another  order 
plant  is  not  defined  as  a  fluid  milk  prod¬ 
uct  under  such  other  order,  classification 
shall  be  in  accordance  with  the  provisions 
of  §  1033.41. 

§  1033.44  Responsibility  of  handlers 
and  reclassification  of  milk. 

(a)  All  skim  milk  and  butterfat  shall 
be  classified  as  Class  I  milk  unless  the 
handler  who  first  receives  such  skim 
milk  or  butterfat  proves  to  the  market 
administrator  that  such  skim  milk  or 
butterfat  should  be  classified  otherwise. 
In  the  case  of  milk  received  from  pro¬ 
ducers  by  a  handler  describe'd  in  §  1033.16 

(c)  for  delivery  to  a  pool  plant,  such 
handler  shall  have  the  burden  of  proving 
the  classification  of  skim  milk  and 
butterfat  in  the  milk  specified  in 
§  1033.15(c),  and  the  operator  of  such 
pool  plant  shall  have  the  burden  of  prov¬ 
ing  the  classification  of  skim  milk  and 
butterfat  in  the  milk  specified  in  §  1033.15 
(a)(2). 

(b)  If  verification  by  the  market  ad¬ 
ministrator  discloses  that  the  original 
classification  of  skim  milk  or  butterfat 
was  incorrect,  such  skim  milk  or  butter¬ 
fat  shall  be  reclassified. 
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§  1033.45  Computation  of  skim  milk 
and  butterfat  in  each  class. 

For  each  month,  the  market  adminis¬ 
trator  shall  correct  for  mathematical  and 
other  obvious  errors  all  reports  submitted 
pursuant  to  §  1033.30  and  shall  compute 
for  each  handler  the  pounds  of  skim  milk 
and  butterfat  in  each  class,  subject  to 
the  following  conditions: 

(a)  The  skim  milk  contained  in  any 
product  utilized,  produced,  or  disposed 
of  by  a  handler  during  the  month  shall  be 
considered  to  be  an  amount  equivalent 
to  the  nonfat  milk  solids  contained  in 
such  product  plus  all  of  the  water  orig¬ 
inally  associated  with  such  solids; 

(b)  If  a  handler  with  two  or  more  pool 
plants  has  no  fluid  milk  products  to  be 
assigned  under  §  1033.46(a)  (11)  or  (12) 
and  the  corresponding  steps  of  §  1033.46 
(b) ,  allocations  under  §  1033.46  shall  be 
determined  separately  for  each  of  his 
pool  plants.  Otherwise,  the  market  ad¬ 
ministrator  shall  combine  the  receipts 
and  utilization  in  each  of  the  respective 
classes  at  all  pool  plants  of  such  handler 
for  purposes  of  §  1033.46;  and 

(c)  The  classification,  allocation,  and 
pool  obligation  with  respect  to  producer 
milk  for  which  a  cooperative  association 
1s  the  handler  pursuant  to  §  1033.16  (b) 
and  (c)  shall  be  determined  separately 
from  the  operations  of  any  pool  plant 
operated  by  such  cooperative  association. 

§  1033.46  Allocation  of  skim  milk  and 
butterfat  classified. 

After  making  the  computations  pur¬ 
suant  to  §  1033.45,  the  market  adminis¬ 
trator  shall  determine  the  classification 
of  producer  milk  for  each  handler  (or 
each  pool  plant,  if  applicable)  as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  classified  as  Class  III  milk  pursuant 
to  §  1033.41(c)(5); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in  receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  under  this  or  any  other 
order  issued  pursuant  to  the  Act  is  clas¬ 
sified  and  priced  as  Class  I  milk  and  is 
not  used  as  an  offset  on  any  other  pay¬ 
ment  obligation  under  this  or  any  other 
order; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  in  fluid  milk  prod¬ 
ucts  received  in  packaged  form  from 
other  order  plants,  except  that  to  be  sub¬ 
tracted  pursuant  to  subparagraph  (6)  (v) 
of  this  paragraph,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  remaining 
pounds  of  skim  milk  jn  Class  I  the  pounds 
of  skim  milk  in  inventory  of  packaged 
fluid  milk  products  at  the  beginning  of 
the  month:  Provided,  That  this  subpara¬ 
graph  shall  apply  only  to  a  plant  that 
was  fully  regulated  in  the  immediately 
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preceding  month  under  this  order  or  any 
other  Federal  order  providing  for  a  simi¬ 
lar  allocation  of  beginning  inventories  of 
packaged  fluid  milk  products; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  packaged  prod¬ 
ucts  listed  in  §  1033.41(b)  (1)  that  are 
received  from  other  plants  or  in  inven¬ 
tory  at  the  beginning  of  the  month; 

(6)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class,  in  series  beginning 
with  Class  III,  the  pounds  of  skim  milk 
in  each  of  the  following: 

(i)  Other  source  milk  in  a  form  other 
than  that  of  a  fluid  milk  product  or  bulk 
cream; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  and  bulk  cream  for 
which  bottling  grade  certification  is  not 
established  and  receipts  of  fluid  milk 
products  and  bulk  cream  from  uniden¬ 
tified  sources; 

(iii)  Receipts  of  fluid  milk  products 
and  bulk  cream  from  a  producer-handler, 
as  defined  under  this  or  any  other  Fed¬ 
eral  order; 

(iv)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  unregulated  sup¬ 
ply  plants  that  were  not  subtracted  pur¬ 
suant  to  subparagraph  (2)  of  this  para¬ 
graph;  and 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  other  order 
plants  which  are  regulated  under  an 
order  providing  for  individual-handler 
pooling,  to  the  extent  that  reconstituted 
skim  milk  is  allocated  to  Class  I  at  the 
transferor  plant; 

(7)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  bulk  cream  received  from 
nonpool  plants  that  were  not  subtracted 
pursuant  to  subparagraph  (6)  (iii)  of  this 
paragraph ; 

(8)  Subtract,  in  the  order  specified 
below,  from  the  pounds  of  skim  milk  re¬ 
maining  in  Class  II  and  Class  III  (begin¬ 
ning  with  Class  III)  but  not  in  excess  of 
such  quantity: 

(i)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to  sub- 
paragraphs  (2)  and  (6)  (iv)  of  this 
paragraph : 

(a)  For  which  the  handler  requests 
Class  in  classification;  or 

(b)  Which  are  in  excess  of  the  pounds 
of  skim  milk  determined  by  multiplying 
the  pounds  of  skim  milk  remaining  in 
Class  I  milk  by  1.25  and  subtracting  the 
sum  of  the  pounds  of  skim  milk  in  pro¬ 
ducer  milk,  receipts  of  fluid  milk  prod¬ 
ucts  from  other  pool  handlers,  and 
receipts  of  fluid  milk  products  in  bulk 
from  other  order  plants  that  were  not 
subtracted  pursuant  to  subparagraph 
(6)  (v)  of  this  paragraph;  and 

(ii)  Receipts  of  fluid  milk  products  in 
bulk  from  an  other  order  plant  that  were 
not  subtracted  pursuant  to  subparagraph 
(6)  (v)  of  this  paragraph,  in  excess  of 
similar  transfers  to  such  plant,  if  Class 
III  classification  was  requested  by  the 
operator  of  such  plant  and  the  handler; 

(9)  Subtract  from  the  pounds  of  skim 


milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  inventory  of  fluid  milk  prod¬ 
ucts  and  bulk  cream  at  the  beginning  of 
the  month  that  were  not  subtracted  pur¬ 
suant  to  subparagraph  (4)  of  this 
paragraph; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  sub¬ 
tracted  pursuant  to  subparagraph  (1)  of 
this  paragraph ; 

(11)  Subtract  from  the  pounds  of  skim 

milk  remaining  in  each  class,  pro  rata  to 
such  quantities,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
unregulated  supply  plants  that  were  not 
subtracted  pursuant  to  subparagraphs 
(2),  (6)(iv),  and  (8)(i)  of  this 

paragraph; 

( 12)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  the  fol¬ 
lowing  order,  the  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  in  bulk 
from  an  other  order  plant  that  are  in 
excess  of  similar  transfers  to  the  same 
plant  and  that  were  not  subtracted  pur¬ 
suant  to  subparagraphs  (6)  (v)  and  (8) 
(ii)  of  this  paragraph: 

(i)  In  series  beginning  with  Class  III, 
the  pounds  determined  by  multiplying 
the  pounds  of  such  receipts  by  the  larger 
of  the  percentage  of  estimated  Class  II 
and  Class  III  utilization  of  skim  milk 
announced  for  the  month  by  the  market 
administrator  pursuant  to  §  1033.27 (m) 
or  the  percentage  that  the  Class  II  and 
Class  III  utilization  remaining  is  of  the 
total  remaining  utilization  of  skim  milk 
of  the  handler;  and 

(ii)  From  Class  I,  the  remainder  of 
such  receipts; 

(13)  Subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  the 
pounds  of  skim  milk  in  fluid  milk  prod¬ 
ucts  and  bulk  cream  received  from 
other  pool  plants  according  to  the 
classification  of  such  products  pursuant 
to  §  1033.43(a);  and 

(14)  If  the  pounds  of  skim  milk  re¬ 
maining  exceed  the  pounds  of  skim  milk 
in  producer  milk,  subtract  such  excess 
from  the  pounds  of  skim  milk  remaining 
in  each  class  in  series  beginning  with 
Class  III.  Any  amount  so  subtracted 
shall  be  known  as  “overage”; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  Combine  the  amounts  of  skim 
milk  and  butterfat  determined  pursuant 
to  paragraphs  (a)  and  (b)  of  this  sec¬ 
tion  into  one  total  for  each  class  and 
determine  the  weighted  average  butter¬ 
fat  content  of  producer  milk  in  each 
class. 

Minimum  Prices 
§  1033.50  Basic  formula  price. 

The  basic  formula  price  shall  be  the 
p.ice  per  hundredweight  for  manufac¬ 
turing  grade  milk  f.o.b.  plants  in  Wis¬ 
consin  and  Minnesota,  as  reported  on  a 
3.5  percent  butterfat  basis  by  the  De¬ 
partment  for  the  month.  For  the  pur¬ 
pose  of  computing  Class  I  prices,  the 
basic  formula  price  shall  not  be  less 
than  $4.33. 
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§  1033.51  Class  prices. 

Subject  to  the  provisions  of  §§  1033.52 
and  1033.53,  the  class  prices  per  hundred¬ 
weight  for  the  month  shall  be  as  follows : 

(a)  Class  1  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
preceding  month  plus  $1.50,  plus  20 
cents. 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
month  plus  10  cents. 

(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month,  but  not  to  exceed  an  amount 
computed  as  follows: 

(1)  Multiply  the  Chicago  butter  price 
by  4.2 ; 

(2)  Multiply  by  8.2  the  weighted 
average  of  carlot  prices  per  pound  of 
spray  process  nonfat  dry  milk  for 
human  consumption  f.o.b.  manufactur¬ 
ing  plants  in  the  Chicago  area,  as  pub¬ 
lished  for  the  period  from  the  26th  day 
of  the  preceding  month  through  the  25th 
day  of  the  current  month  by  the  Depart¬ 
ment;  and 

(3)  From  the  sum  of  the  results  ar¬ 
rived  at  under  subparagraphs  (1)  and 
(2)  of  this  paragraph  subtract  48  cents, 
and  round  to  the  nearest  cent. 

§  1033.52  Butterfat  differentials  to 
handlers. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  class  prices 
calculated  pursuant  to  §  1033.51  shall  be 
increased  or  decreased,  respectively,  for 
each  one-tenth  percent  butterfat  varia¬ 
tion  from  3.5  percent  at  the  appropriate 
rate,  rounded  to  the  nearest  one-tenth 
cent,  determined  as  follows: 

(a)  Class  I  milk.  Multiply  the  Chicago 
butter  price  for  the  preceding  month  by 
0.12. 

(b)  Class  II  and  Class  III  milk.  Mul¬ 
tiply  the  Chicago  butter  price  for  the 
month  by  0.115. 

§  1033.53  I.ocation  differentials. 

(a)  For  producer  milk  at  a  plant 
located  outside  the  Central  Zone  that  is 
classified  as  Class  I  milk,  subject  to  the 
limitation  set  forth  in  paragraph  (b) 
of  this  section,  and  for  other  source 
milk  to  which  a  location  adjustment 
applies,  the  Class  I  price  specified  in 
1  1033.51(a)  shall  be  adjusted  as  follows: 

(1)  At  a  plant  in  the  Southeastern 
Zone,  the  Class  I  price  shall  be  increased 
5  cents; 

(2)  At  a  plant  in  the  Northwestern 
Zone,  the  Class  I  price  shall  be  decreased 
5  cents; 

(3)  At  a  plant  outside  the  marketing 
area  and  60  miles  or  less  from  the  city 
hall  of  the  city  listed  below  that  is  near¬ 
est  such  plant,  the  Class  I  price  shall  be 
the  Class  I  price  applicable  at  the  loca¬ 
tion  of  such  nearest  city  hall: 

Ohio 

Cincinnati.  Lima. 

Coshocton.  Marietta. 

Dayton.  Toledo. 

Kentucky 

Ashland.  Maysville. 

West  Virginia 

Beckley.  Charleston. 

FEDERAL 


(4)  At  a  plant  outside  the  marketing 
area  and  more  than  60  miles  from  the 
city  hall  of  each  of  the  cities  listed  in 
subparagraph  (3)  of  this  paragraph,  the 
Class  I  price  shall  be  the  Class  I  price 
applicable  at  the  location  of  the  nearest 
city  hall  of  such  cities,  less  11  cents  and 
less  an  additional  1.5  cents  for  each  10 
miles  or  fraction  thereof  in  excess  of 
70  miles  that  such  plant  is  located  from 
such  nearest  city  hall;  and 

(5)  For  the  purpose  of  this  para¬ 
graph,  distances  shall  be  measured  by 
the  shortest  hard-surfaced  highway  dis¬ 
tance  as  determined  by  the  market 
administrator. 

(b)  For  the  purpose  of  determining 
the  quantity  of  Class  I  producer  milk  on 
which  a  location  adjustment  shall  apply 
under  paragraph  (a)  of  this  section,  the 
quantity  of  fluid  milk  products  trans¬ 
ferred  as  Class  I  milk  from  pool  plants 
to  a  pool  distributing  plant  at  which  the 
Class  I  price  is  greater  than  the  Class  I 
price  at  the  transferor  plant  shall  be 
assigned  pro  rata  with  the  receipts  of 
producer  milk  at  the  transferee  plant 
to  the  Class  I  milk  remaining  at  such 
transferee  plant  after  the  assignments 
pursuant  to  §  1033.46(a)  (1)  through 
(12)  and  the  corresponding  steps  of 
§  1033.46(b).  The  Class  I  utilization  so 
assigned  to  the  transferred  fluid  milk 
products  then  shall  be  allocated  first  to 
receipts  from  plants  at  which  the  Class  I 
price  is  not  less  than  the  Class  I  price 
at  the  transferee  plant,  and  then  to  re¬ 
ceipts  from  plants  with  lower  Class  I 
prices,  in  sequence  beginning  with  the 
plant  having  the  highest  Class  I  price. 

§  1033.54  Use  of  equivalent  prices. 

If  for  any  reason  a  price  quotation 
or  factor  required  by  this  part  for  com¬ 
puting  class  prices  or  for  other  purposes 
is  not  available  in  the  manner  described, 
the  market  administrator  shall  use  a 
price  or  factor  determined  by  the  Secre¬ 
tary  to  be  equivalent  to  the  price  or 
factor  that  is  required. 

Application  of  Provisions 

§  1033.56  Plants  subject  to  other  Fed¬ 
eral  orders. 

(a)  Except  as  specified  in  §  1033.31 
and  in  paragraph  (b)  of  this  section,  the 
provisions  of  this  part  shall  not  apply  to 
a  distributing  plant  or  a  supply  plant 
during  any  month  in  which  the  milk 
at  such  plant  would  be  subject  to  the 
classification  and  pricing  provisions  of 
another  order  issued  pursuant  to  the 
Act,  unless  the  following  conditions  are 
met: 

(1)  The  plant  is  qualified  as  a  pool 
plant  pursuant  to  §  1033.12  during  the 
current  month  and  the  preceding  month; 
and 

(2)  A  greater  volume  of  fluid  milk 
products,  except  filled  milk,  is  disposed 
of  from  such  plant  as  route  disposition 
in  the  Ohio  Valley  marketing  area  and 
to  pool  plants  qualified  on  the  basis  of 
route  disposition  in  the  Ohio  Valley 
marketing  area  than  is  disposed  of  from 
such  plant  as  route  disposition  in  the 
marketing  area  regulated  pursuant  to 
the  other  order  and  to  plants  qualified  as 
fully  regulated  plants  under  such  other 
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order  on  the  basis  of  route  disposition 
in  its  marketing  area. 

(b)  Each  handler  operating  a  distrib¬ 
uting  plant  described  in  paragraph  (a)  of 
this  section  that  is  regulated  under  an 
order  providing  for  individual  handler 
pooling  shall  pay  to  the  market  adminis¬ 
trator  for  the  producer-settlement  fund 
on  or  before  the  25th  day  after  the  end 
of  the  month  an  amount  computed  as 
follows: 

(1)  Determine  the  quantity  of  recon¬ 
stituted  skim  milk  in  filled  milk  disposed 
of  as  route  disposition  in  the  marketing 
area  which  was  allocated  to  Class  I  at 
such  other  order  plant.  If  reconstituted 
skim  milk  in  filled  milk  is  disposed  of 
from  such  plant  as  route  disposition  in 
marketing  areas  regulated  by  two  or  more 
marketwide  pool  orders,  the  reconstituted 
skim  milk  assigned  to  Class  I  shall  be 
prorated  according  to  the  route  disposi¬ 
tion  in  each  marketing  area;  and 

(2)  Compute  the  value  of  the  quantity 
of  reconstituted  skim  milk  assigned  in 
subparagraph  (1)  of  this  paragraph  to 
route  disposition  in  this  marketing  area 
at  the  Class  I  price  under  this  part  ap¬ 
plicable  at  the  location  of  the  other  order 
plant  (not  to  be  less  than  the  Class  III 
price)  and  subtract  its  value  at  the  Class 
III  price. 

§  1033.57  Obligation  of  handler  operat¬ 
ing  a  partially  regulated  distributing 
plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay 
to  the  market  administrator  for  the  pro¬ 
ducer-settlement  fund  on  or  before  the 
25th  day  after  the  end  of  the  month 
either  of  the  amounts  (at  the  handler’s 
election)  calculated  pursuant  to  para¬ 
graph  (a)  or  (b)  of  this  section.  If  the 
handler  fails  to  report  pursuant  to 
§§  1033.30(c)  and  1033.31(d)  the  infor¬ 
mation  necessary  to  compute  the  amount 
specified  in  paragraph  (a)  of  this  section, 
he  shall  pay  the  amount  computed  pur¬ 
suant  to  paragraph  (b)  of  this  section: 

(a)  An  amount  computed  as  follows: 

( 1 )  (i)  The  obligation  that  would 
have  been  computed  pursuant  to  §  1033.60 
at  such  plant  shall  be  determined  as 
though  such  plant  were  a  pool  plant.  For 
purposes  of  such  computation,  receipts  at 
such  nonpool  plant  from  a  pool  plant  or 
an  other  order  plant  shall  be  assigned 
to  the  utilization  at  which  classified  at 
the  pool  plant  or  other  order  plant  and 
transfers  from  such  nonpool  plant  to  a 
pool  plant  or  an  other  order  plant  shall 
be  classified  as  Class  II  or  Class  III  milk 
if  allocated  to  such  class  at  the  pool 
plant  or  other  order  plant  and  be  valued 
at  the  weighted  average  price  of  the  re¬ 
spective  order  if  so  allocated  to  Class  I 
milk,  except  that  reconstituted  skim  milk 
in  filled  milk  shall  be  valued  at  the  Class 
III  price.  No  obligation  shall  apply  to 
Class  I  milk  transferred  to  a  pool  plant 
or  an  other  order  plant  if  such  Class  I 
utilization  is  assigned  to  receipts  at  the 
partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
at  which  such  milk  was  classified  and 
priced  as  Class  I  milk.  There  shall  be  in¬ 
cluded  in  the  obligation  so  computed  a 
charge  in  the  amount  specified  in 
§  1033.60(g)  and  a  credit  in  the  amount 
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specified  in  §  1033.71(b)  with  respect  to 
receipts  from  an  unregulated  supply 
plant,  except  that  the  credit  for  receipts 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  at  the  Class  III  price,  unless  an 
obligation  with  respect  to  such  plant  is 
computed  as  specified  below  in  subdivi¬ 
sion  (ii)  of  this  subparagraph. 

(ii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
and  provides  with  his  reports  pursuant 
to  §§  1033.30(c)  and  1033.31<d)  similar 
reports  for  each  nonpool  plant  which 
serves  as  a  supply  plant  for  such  par¬ 
tially  regulated  distributing  plant  by 
shipments  to  such  plant  during  the 
month  equivalent  to  the  requirements 
of  §  1033.12(b),  with  agreement  of  the 
operator  of  such  plant  that  the  market 
administrator  may  examine  the  books 
and  records  of  such  plant  for  purposes 
of  verification  of  such  reports,  there 
will  be  added  the  amount  of  the  obliga¬ 
tion  computed  at  such  nonpool  supply 
plant  in  the  same  manner  and  subject  to 
the  same  conditions  as  for  the  partially 
regulated  distributing  plant. 

(2)  From  this  obligation  deduct  the 
sum  of: 

(i)  The  gross  payments  made  by  such 
handler  for  bottling  grade  milk  received 
during  the  month  from  dairy  farmers  at 
such  plant  and  like  payments  made  by 
the  operator  of  a  supply  plant(s)  in¬ 
cluded  in  the  computations  pursuant  to 
subparagraph  (1)  of  this  paragraph:  and 

(ii)  Payments  to  the  producer-settle¬ 
ment  fund  of  another  order  issued  pur¬ 
suant  to  the  Act  under  which  such 
plant  is  also  a  partially  regulated  dis¬ 
tributing  plant. 

(b)  An  amount  computed  as  follows: 

(1)  Determine  the  respective  amounts 
of  skim  milk  and  butterfat  in  the  plant’s 
route  disposition  in  the  marketing  area; 

(2)  Deduct  the  respective  amounts  of 
skim  milk  and  butterfat  received  at  the 
plant: 

(i)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that  de¬ 
ducted  under  a  similar  provision  of  an¬ 
other  order  issued  pursuant  to  the  Act; 
and 

(ii)  From  a  nonpool  plant  that  is  not 
an  other  order  plant  to  the  extent  that  an 
equivalent  amount  of  skim  milk  or  but¬ 
terfat  disposed  of  to  such  nonpool  plant 
by  handlers  under  this  or  any  other  order 
issued  pursuant  to  the  Act  is  classified 
and  priced  as  Class  I  milk  and  is  not  used 
as  an  offset  on  any  other  payment  obli¬ 
gation  under  this  or  any  other  order; 

(3)  Deduct  the  quantity  of  reconsti¬ 
tuted  skim  milk  in  fluid  milk  products 
disposed  of  as  route  disposition  in  the 
marketing  area; 

(4)  Combine  the  amounts  of  skim 
milk  and  butterfat  remaining  into  one 
total  and  determine  the  weighted  aver¬ 
age  butterfat  content;  and 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant  (not  to  be  less  than 
the  Class  III  price)  subtract  its  value 
at  the  weighted  average  price  applicable 
at  such  location  (not  to  be  less  than  the 
Class  III  price),  and  add  for  the  quan¬ 
tity  of  reconstituted  skim  milk  specified 
in  subparagraph  (3)  of  this  paragraph 


its  value  computed  at  the  Class  I  price 
applicable  at  the  location  of  the  nonpool 
plant  (not  to  be  less  than  the  Class  III 
price)  less  the  value  of  such  skim  milk 
at  the  Class  III  price. 

Computation  of  Uniform  Price 

§  1033.60  Compulation  of  the  net  pool 
obligation  of  each  handler. 

The  net  pool  obligation  of  each  handler 
described  in  §  1033.16  (a),  (b),  and  (c) 
for  each  month  shall  be  a  sum  of  money 
computed  by  the  market  administrator 
as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  computed  pursuant 
to  §  1033.46(c)  by  the  applicable  class 
price  and  add  the  resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage  de¬ 
ducted  from  each  class  pursuant  to 
§  1033.46(a)  (14)  and  the  corresponding 
step  of  §  1033.46(b)  by  the  applicable 
class  price; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  or  Class  n  price  for  the 
current  month,  as  the  case  may  be.  by  the 
hundredweight  of  skim  milk  and  butter¬ 
fat  subtracted  from  Class  I  and  Class  n 
pursuant  to  §  1033.46(a)  (9)  and  the  cor¬ 
responding  step  of  §  1033.46(b) ; 

<d)  Add  the  amount  obtained  from 
multiplying  the  difference  Detween  the 
Class  I  price  for  the  preceding  month 
and  the  Class  I  price  for  the  current 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  5  1033.46(a)(4)  and  the 
corresponding  step  of  §  1033.46(b).  If  the 
Class  I  price  for  the  current  month  is 
less  than  the  Class  I  price  for  the  preced¬ 
ing  month,  the  result  shall  be  a  minus 
amount; 

(e)  For  the  first  month  that  this  para¬ 
graph  is  effective,  subtract  the  amount 
obtained  from  multiplying  the  difference 
between  the  Class  I  price  applicable  in 
the  preceding  month  to  the  following 
products  and  the  Class  II  price  for  the 
current  month  by  the  hundredweight  of 
skim  milk  and  butterfat  in  the  products 
listed  in  §  1033.41(b)  (1)  and  (3)  that 
were  in  Class  I  inventory  at  the  end  of 
the  preceding  month  under  the  Greater 
Cincinnati  (this  Part  1033)  and  Miami 
Valley  (Part  1034  of  this  chapter)  Fed¬ 
eral  orders; 

(f)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  at  the  pool  plant  and  the 
Class  III  price,  both  for  the  current 
month,  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1033.46<a)  <6)  and  (7) 
and  the  corresponding  steps  of  §  1033.46 
(b) ,  except  that  for  receipts  of  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1033.46(a)(6)  (iv)  and  (v)  and  the  cor¬ 
responding  steps  of  §  1033.46(b)(6)  the 
Class  I  price  shall  be  adjusted  to  the  lo¬ 
cation  of  the  transferor  plant  (but  not 
to  be  less  than  the  Class  III  price) ;  and 

(g)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  adjusted 
for  the  location  of  the  nearest  nonpool 
plants  from  which  an  equivalent  volume 


was  received,  but  not  to  be  less  than  the 
Class  m  price,  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1033.46(a)  (11)  and 
the  corresponding  step  of  §  1033.46(b), 
excluding  such  skim  milk  or  butterfat 
in  bulk  receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of  skim 
milk  or  butterfat  disposed  of  to  such 
plant  by  handlers  under  this  or  any  other 
order  issued  pursuant  to  the  Act  is  classi¬ 
fied  and  priced  as  Class  I  milk  and  is  not 
used  as  an  offset  on  any  other  payment 
obligation  under  this  or  any  other  order. 

§  1033.61  Computation  of  the  uniform 
priee. 

For  each  month  the  market  adminis¬ 
trator  shall  compute  the  uniform  price 
per  hundredweight  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1033.60  for  all 
handlers  who  filed  the  reports  prescribed 
by  §  1033.30  for  the  month  and  who  made 
the  payments  required  pursuant  to 
§  1033.71  for  the  preceding  month; 

(b)  Subtract,  if  the  average  butterfat 
content  of  the  milk  specified  in  para¬ 
graph  (f)  of  this  section  is  more  than 
3.5  percent,  or  add,  if  such  butterfat  con¬ 
tent  is  less  than  3.5  percent,  the  amount 
obtained  by  multiplying  the  amount  by 
which  the  average  butterfat  content  of 
such  milk  varies  from  3.5  percent  by  the 
butterfat  differential  pursuant  to  §  1033.- 
73,  and  multiply  the  result  by  the  total 
hundredweight  of  such  milk ; 

(c)  Add  an  amount  equal  to  the  total 
value  of  the  minus  location  differentials 
computed  pursuant  to  §  1033.74(a); 

(d)  Subtract  an  amount  equal  to  the 
total  value  of  the  plus  location  differen¬ 
tials  computed  pursuant  to  §  1033.74(a) ; 

(e)  Add  an  amount  representing  not 
less  than  one-half  of  the  unobligated 
balance  in  the  producer-settlement 
fund; 

( f )  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers  in¬ 
cluded  in  these  computations; 

(1)  The  total  hundredweight  of  pro¬ 
ducer  milk;  and 

(2)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§  1033.60(g); 

(g)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  “weighted  aver¬ 
age  price”,  and,  except  for  the  months 
specified  below,  shall  be  the  “uniform 
price”  for  milk  received  from  producers 
at  plants  located  in  the  Central  Zone; 

(h)  For  the  months  specified  in  para¬ 
graphs  (i)  and  (j)  of  this  section,  sub¬ 
tract  from  the  amount  resulting  from  the 
computations  pursuant  to  paragraphs 
(a)  through  (e)  of  this  section  the 
amount  obtained  by  multiplying  the 
hundredweight  of  milk  specified  in  para¬ 
graph  (f)  (2)  of  this  section  by  the 
weighted  average  price; 

(i)  Subtract  for  each  of  the  months 
of  April,  May,  June,  and  July  the  amount 
obtained  by  multiplying  the  hundred¬ 
weight  of  producer  milk  specified  in 
paragraph  (f)(1)  of  this  section  by  a  rate 
that  is  equal  to  6  percent  of  the  average 
basic  formula  price  (computed  to  the 
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nearest  cent)  for  the  preceding  calen¬ 
dar  year  but  not  to  exceed  25  cents; 

(j)  Add  for  each  of  the  months  of 
September,  October,  and  November  one- 
fourth  of  the  total  amount  subtracted 
pursuant  to  paragraph  (i)  of  this  sec¬ 
tion  for  the  preceding  period  of  April 
through  July,  and  add  for  the  month 
of  December  the  remainder  of  such  total 
amount  plus  any  interest  earned  on  such 
total  amount; 

(k)  Divide  the  amount  resulting  from 
the  computations  pursuant  to  para¬ 
graphs  (h),  (i),  and  (j)  of  this  section 
by  the  hundredweight  of  producer  milk 
specified  in  paragraph  (f)(1)  of  this 
section;  and 

(l)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  “uniform  price” 
for  milk  received  from  producers  at 
plants  located  in  the  Central  Zone. 

Payments  for  Milk 
§  1033.70  Producer-settlement  fund. 

The  market  administrator  shall  main¬ 
tain  a  separate  fund,  known  as  the  “pro¬ 
ducer-settlement  fund”,  which  shall 
function  as  follows: 

(a)  All  payments  made  by  handlers 
pursuant  to  §§  1033.56(b),  1033.57,  1033.- 
71,  and  1033.77  shall  be  deposited  in  this 
fund,  and  all  payments  made  pursuant 
to  §§  1033.72  and  1033.77  shall  be  made 
out  of  this  fund; 

(b)  All  amounts  subtracted  pursuant 
to  §  1033.61  (i)  shall  be  deposited  in  this 
fund  and  shall  remain  therein  as  an  ob¬ 
ligated  balance  until  withdrawn  for  the 
purpose  of  effectuating  §  1033.61  (j) ;  and 

(c)  The  difference  between  the 
amount  added  pursuant  to  §  1033.61(e) 
and  the  amount  resulting  from  the  sub¬ 
traction  pursuant  to  §  1033.61  (g)  or 
(1)  shall  be  deposited  in,  or  withdrawn 
from,  this  fund,  as  the  case  may  be. 

§  1033.71  Payments  to  the  producer- 
settlement  fund. 

(a)  On  or  before  the  25th  day  of  the 
month,  each  handler  shall  pay  to  the 
market  administrator  an  amount  deter¬ 
mined  by  multiplying  the  hundred¬ 
weight  of  producer  milk  received  by  him 
during  the  first  15  days  of  the  month  by 
the  basic  formula  price  for  the  preced¬ 
ing  month,  less  proper  deductions  and 
charges  authorized  in  writing  by  pro¬ 
ducers  from  whom  he  received  milk. 

(b)  On  or  before  the  14th  day  after 
the  end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  an 
amount  equal  to  his  net  pool  obligation 
computed  pursuant  to  §  1033.60  less: 

(1)  The  amount  obtained  from  multi¬ 
plying  the  weighted  average  price  ap¬ 
plicable  at  the  location  of  the  plants  from 
which  the  other  source  milk  is  received 
(not  to  be  less  than  the  Class  III  price) 
by  the  hundredweight  of  other  source 
milk  for  which  a  value  is  computed  pur¬ 
suant  to  §  1033.60(g) ; 

(2)  Payments  made  pursuant  to  para¬ 
graph  (a)  of  this  section  for  such  month; 
and 

(3)  Proper  deductions  and  charges 
authorized  In  writing  by  producers  from 
whom  he  received  milk,  except  that  the 


total  deductions  and  charges  made 
under  this  section  for  the  month  for  each 
producer  shall  not  be  greater  than  the 
total  value  of  the  milk  received  from 
such  producer  during  the  month. 

§  1033.72  Payments  from  the  producer- 
settlement  fund. 

(a)  On  or  before  the  28th  day  of  the 
month,  the  market  administrator  shall 
make  payment,  subject  to  paragraph  (c) 
of  this  section,  to  each  producer  for  milk 
received  from  such  producer  during  the 
first  15  days  of  the  month  by  handlers 
from  whom  the  appropriate  payments 
have  been  received  pursuant  to  §  1033.71 

(a)  at  a  rate  per  hundredweight  equal 
to  the  basic  formula  price  for  the  pre¬ 
ceding  month,  less  the  authorized  deduc¬ 
tions  and  charges  made  by  the  handlers 
with  respect  to  such  milk; 

(b)  On  or  before  the  17th  day  after 
the  end  of  the  month,  the  market  ad¬ 
ministrator  shall  make  payment,  subject 
to  paragraph  (c)  of  this  section,  to  each 
producer  for  milk  received  from  such 
producer  during  the  month  by  handlers 
from  whom  the  appropriate  payments 
have  been  received  pursuant  to  §  1033.71 

(b)  at  the  uniform  price  per  hundred¬ 
weight  as  adjusted  pursuant  to 
§§  1033.73,  1033.74,  and  1033.75,  less: 

(1)  Payments  made  pursuant  to  para¬ 
graph  (a)  of  this  section  for  such 
month;  and 

(2)  Authorized  deductions  and 
charges  made  by  the  handlers  with  re¬ 
spect  to  such  milk; 

(c)  In  making  payments  to  producers 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section,  the  market  administrator 
shall  pay,  on  or  before  the  day  prior  to 
the  dates  specified  in  such  paragraphs, 
to  each  cooperative  association  for  all 
producers  who  market  their  milk  through 
the  association  and  who  are  certified  to 
the  market  admistrator  by  the  associa¬ 
tion  as  having  authorized  the  association 
to  receive  such  payment  an  amount  equal 
to  the  sum  of  the  individual  payments 
otherwise  payable  to  such  producers  pur¬ 
suant  to  paragraphs  (a)  and  (b)  of  this 
section; 

(d)  If  the  market  administrator  does 
not  receive  the  full  payment  required  of 
a  handler  pursuant  to  §  1033.71,  he  shall 
reduce  uniformly  per  hundredweight  his 
payments  to  producers  for  milk  received 
by  such  handler  by  a  total  amount  not  in 
excess  of  the  amount  due  from  such 
handler.  The  market  administrator  shall 
complete  the  payments  to  producers  on 
or  before  the  next  date  for  making  pay¬ 
ments  pursuant  to  this  section  following 
the  date  on  which  the  remaining  pay¬ 
ment  is  received  from  such  handler;  and 

(e)  If  the  unobligated  balance  in  the 
producer-settlement  fund  is  insufficient 
to  make  all  payments  pursuant  to  this 
section,  except  those  payments  due  pro¬ 
ducers  as  described  in  paragraph  (d) 
of  this  section,  the  market  administrator 
shall  reduce  uniformly  per  hundred¬ 
weight  his  payments  to  producers  and 
shall  complete  such  payments  on  or  be¬ 
fore  the  next  date  for  making  payments 
pursuant  to  this  section  following  the 
date  on  which  the  funds  become 
available. 


§  1033.73  Butterfat  differential  to 
producers. 

The  uniform  price  for  producer  milk 
shall  be  increased  or  decreased  for  each 
one-tenth  percent  that  the  butterfat  con¬ 
tent  of  the  milk  is  above  or  below  3.5 
percent,  respectively,  at  the  rate  deter¬ 
mined  as  follows: 

(a)  Compute  the  percentage  of  the  to¬ 
tal  butterfat  in  producer  milk  assigned 
to  each  class  pursuant  to  §  1033.46; 

(b)  Multiply  each  such  percentage 
figure  by  the  butterfat  differential  for 
the  respective  class  pursuant  to 
§  1033.52;  and 

(c)  Add  into  one  total  the  values  ob¬ 
tained  in  paragraph  (b)  of  this  section, 
rounding  the  result  to  the  nearest  even 
one-tenth  cent. 

§  1033.74  Location  differentials  to  pro¬ 
ducers  and  on  nonpool  milk. 

(a)  The  uniform  price  for  producer 
milk  at  a  plant  outside  the  Central  Zone 
shall  be  the  Central  Zone  uniform  price 
adjusted  according  to  the  location  of  the 
plant  at  the  rates  set  forth  in 
§  1033.53(a) ;  and 

(b)  For  the  purpose  of  computa¬ 
tions  pursuant  to  §  1033.71(b)  (1),  the 
weighted  average  price  shall  be  adjusted 
at  the  rate  set  forth  in  §  1033.53(a)  that 
is  applicable  at  the  location  of  the  non¬ 
pool  plant  from  which  other  source  milk 
was  received. 

§  1033.75  Marketing  services. 

(a)  The  market  administrator,  in 
making  payments  to  each  producer  pur¬ 
suant  to  §  1033.72,  shall  deduct  6  cents 
per  hundredweight,  or  such  lesser 
amount  as  the  Secretary  may  prescribe, 
with  respect  to  the  milk  (except  a  han¬ 
dler’s  own  farm  production)  of  such  pro¬ 
ducer  for  whom  the  marketing  services 
set  forth  in  paragraph  (b)  of  this  section 
are  not  being  performed  by  a  cooperative 
association  as  determined  by  the 
Secretary. 

(b)  The  moneys  deducted  pursuant  to 
paragraph  (a)  of  this  section  shall  be 
used  by  the  market  administrator  to 
verify  or  establish  weights,  samples,  and 
tests  of  producer  milk  and  to  provide  pro¬ 
ducers  with  market  information.  Such 
services  shall  be  performed  by  the  mar¬ 
ket  administrator  or  by  an  agent  engaged 
by  and  responsible  to  him. 

§  1033.76  Expense  of  administration. 

As  his  pro  rata  share  of  the  expense  of 
administration  of  the  order,  each  han¬ 
dler  shall  pay  to  the  market  administra¬ 
tor  on  or  before  the  14th  day  after  the 
end  of  the  month  4  cents  per  hundred¬ 
weight,  or  such  lesser  amount  as  the 
Secretary  may  prescribe,  with  respect  to: 

(a)  His  producer  milk  (including  such 
handler’s  own  farm  production) ; 

(b)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1033.46(a)  (6),  (7), 
and  (11)  and  the  corresponding  steps  of 
§  1033.46(b),  except  such  other  source 
milk  on  which  no  handler  obligation 
applies  pursuant  to  §  1033.60(g) ;  and 

(c)  Route  disposition  in  the  market¬ 
ing  area  from  a  partially  regulated  dis¬ 
tributing  plant  that  exceeds  the  Class  I 
milk; 
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(1)  Received  during  the  month  at 
such  plant  from  pool  plants  and  other 
order  plants  that  is  not  used  as  an  offset 
under  a  similar  provision  of  another 
order  issued  pursuant  to  the  Act;  and 

(2)  Specified  in  §  1033.57(b)  (2)  (ii). 

§  1033.77  Correction  of  errors. 

Whenever  audit  by  the  market  admin¬ 
istrator  of  any  handler’s  reports,  books, 
records,  or  accounts  discloses  adjust¬ 
ments  to  be  made,  for  any  reason,  which 
result  in  monies  due  the  market  adminis¬ 
trator  from  such  handler,  the  market 
administrator  shall  promptly  notify  such 
handler  of  any  such  amount  due,  and 
payment  thereof  shall  be  made  on  or 
before  the  next  date  for  making  payment 
set  forth  in  the  provision  under  which 
such  error  occurred  following  the  fifth 
day  after  such  notice.  Any  monies  found 
to  be  due  a  handler  from  the  market 
administrator  shall  be  paid  promptly  to 
such  handler  except  that  the  market  ad¬ 
ministrator  shall  offset  any  monies  due  a 
handler  against  monies  due  from  such 
handler. 

Effective  Time  and  Suspension  or 
Termination 

§  1033.80  Effective  lime. 

The  provisions  of  this  part,  or  any 
amendments  to  this  part,  shall  become 
effective  at  such  time  as  the  Secretary 
may  declare  and  shall  continue  in  force 
until  suspended  or  terminated. 

§  1033.81  Suspension  or  termination. 

The  Secretary  shall  suspend  or  termi¬ 
nate  any  or  all  of  the  provisions  of  this 
part  whenever  he  finds  that  such  provi¬ 
sion^)  obstructs  or  does  not  tend  to 
effectuate  the  declared  policy  of  the  Act. 
In  any  event,  this  part  shall  terminate 
whenever  the  provisions  of  the  Act  au¬ 
thorizing  it  cease  to  be  in  effect. 

§  1033.82  Continuing  powers,  duties, 
and  obligations. 

If,  upon  the  suspension  or  termination 
of  any  or  all  provisions  of  this  part,  there 
are  any  obligations  arising  under  this 
part,  the  final  accrual  or  ascertainment 
of  which  requires  acts  by  any  handler, 
by  the  market  administrator,  or  by  any 
other  person,  the  power  and  duty  to  per¬ 
form  such  further  acts  shall  continue 
notwithstanding  such  suspension  or 
termination.  If  the  Secretary  so  directs, 
any  such  acts  required  to  be  performed 
by  the  market  administrator  shall  be  per¬ 
formed  by  such  other  person,  persons,  or 
agency  as  the  Secretary  may  designate, 
if  the  Secretary  so  directs.  The  market 
administrator,  or  such  other  person  as 
the  Secertary  may  designate,  shall; 
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(a)  Continue  in  such  capacity  until 
discharged  by  the  Secretary; 

(b)  From  time  to  time  account  for  all 
receipts  and  disbursements  and  deliver 
all  funds  or  property  on  hand,  together 
with  the  books  and  records  of  the  market 
administrator,  or  such  other  person,  to 
such  person  as  the  Secretary  shall  direct ; 
and 

(c)  If  so  directed  by  the  Secretary, 
execute  such  assignments  or  other  in¬ 
struments  necessary  or  appropriate  to 
vest  in  such  person  full  title  to  all  funds, 
property,  and  claims  vested  in  the  mar¬ 
ket  administrator  or  such  person  pursu¬ 
ant  thereto. 

§  1033.83  Liquidation  after  suspension 
or  termination. 

Upon  the  suspension  or  termination  of 
any  or  all  provisions  of  this  part,  the 
market  administrator,  or  such  person  as 
the  Secretary  may  designate,  shall  liqui¬ 
date,  if  so  directed  by  the  Secretary,  the 
business  of  the  market  administrator’s 
office  and  dispose  of  all  funds  and  prop¬ 
erty  then  in  his  possession  or  under  his 
control  together  with  claims  for  any 
funds  which  are  unpaid  at  the  time  of 
such  suspension  or  termination.  Any 
funds  collected  pursuant  to  the  provi¬ 
sions  of  this  part  over  and  above  the 
amounts  necessary  to  meet  outstanding 
obligations  and  the  expenses  necessarily 
incurred  by  the  market  administrator  or 
such  person  in  liquidating  and  distribut¬ 
ing  such  funds,  shall  be  distributed  to 
the  contributing  handlers  and  producers 
in  an  equitable  manner. 

Miscellaneous  Provisions 
§  1033.90  Agents. 

The  Secretary,  by  designation  in  writ¬ 
ing,  may  name  any  officer  or  employee 
of  the  United  States  to  act  as  his  agent 
or  representative  in  connection  with  any 
of  the  provisions  of  this  part. 

§  1033.91  Separability  of  provisions. 

If  any  provision  of  this  part,  or  its 
application  to  any  persons  or  circum¬ 
stances,  is  held  Invalid,  the  application 
of  such  provision,  and  of  the  remaining 
provisions  of  this  part,  to  other  persons 
or  circumstances  shall  not  be  affected 
thereby. 

§  1033.92  Termination  of  obligations. 

The  provisions  of  this  section  shall 
apply  to  any  obligation  under  this  part 
for  the  payment  of  money. 

(a)  Except  as  provided  in  paragraphs 

(b)  and  (c)  of  this  section,  the  obliga¬ 
tion  of  any  handler  to  pay  money  re¬ 
quired  to  be  paid  under  the  terms  of  this 
part  shall  terminate  2  years  after  the 


last  day  of  the  month  during  which  the 
market  administrator  receives  the  han¬ 
dler’s  monthly  report  of  receipts  and 
utilization  on  which  such  obligation  is 
based,  unless  within  such  2-year  period 
the  market  administrator  notifies  the 
handler  in  writing  that  such  money  is 
due  and  payable.  Service  of  such  notice 
shall  be  complete  upon  mailing  to  the 
handler’s  last  known  address  and  it  shall 
contain,  but  need  not  be  limited  to,  the 
following  information : 

(2)  The  month (s)  on  which  such  obli¬ 
gation  is  based ;  and 

(3)  If  the  obligation  is  payable  to  one 
or  more  producers  or  to  an  association 
of  producers,  the  name  of  such  producers 
or  cooperative  association,  or  if  the  obli¬ 
gation  is  payable  to  the  market  admin¬ 
istrator,  the  account  for  which  it  is  to 
be  paid. 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this  part, 
to  make  available  to  the  market  admin¬ 
istrator  or  his  representative  all  books 
and  records  required  by  this  part  to  be 
made  available,  the  market  administra¬ 
tor,  within  the  2-year  period  provided 
for  in  paragraph  (a)  of  this  section,  may 
notify  the  handler  in  writing  of  such 
failure  or  refusal.  If  the  market  admin¬ 
istrator  so  notifies  a  handler,  the  said 
2-year  period  with  respect  to  such  obli¬ 
gation  shall  not  begin  to  run  until  the 
first  day  of  the  month  following  the 
month  during  which  such  books  and 
records  pertaining  to  such  obligation  are 
made  available  to  the  market  adminis¬ 
trator  or  his  representative. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
a  handler’s  obligation  under  this  part  to 
pay  money  shall  not  be  terminated  with 
respect  to  any  transaction  involving 
fraud  or  willful  concealment  of  a  fact, 
material  to  the  obligation,  on  the  part 
of  the  handler  against  whoiji  the  obliga¬ 
tion  is  sought  to  be  Imposed. 

(d)  Unless  a  handler  files  a  petition 
pursuant  to  section  8c(15)(A)  of  the 
Act  for  a  review  of  the  validity  of  any 
such  handler’s  obligation  within  the 
2-year  period  specified  in  this  para¬ 
graph,  any  obligation  on  the  part  of  the 
market  administrator  to  revise  or  re¬ 
scind  such  handler’s  obligation  or  to  pay 
money  which  such  handler  claims  to  be 
due  him  under  the  terms  of  this  part 
shall  terminate  2  years  after  the  end  of 
the  month  during  which  the  obligation 
involved  in  the  claim  (including  deduc¬ 
tion  or  offset  by  the  market  administra¬ 
tor)  was  due  and  payable  under  this 
part. 

[F.R.  Doc.  70-7307;  Filed,  June  10,  1970; 
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